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WALTER CECIL OWEN | Hh 


Walter Cecil Owen was born on a farm in the town of Trenton, 
Pierce County, Wisconsin, September 26, 1868, the son of Bradley 
and Ellen (Johnson) Owen. His was the life of the ordinary farm 
boy of the period. He attended the common schools and after se- 
curing a teacher’s certificate, taught school for five or six years. He 
entered the Law School of the University of Wisconsin, graduating 
therefrom in 1891, with the degree of LL.B. In recognition of his 
distinguished service to his state as legislator, chief law officer and 
justice of the Supreme Court, Lawrence College conferred upon 
him the honorary degree of Doctor of Laws in 1932. On Octo- 
ber 30, 1891, he married Alta L. Otis, who had been a teacher in the 
school of which he was principal. To them was born one daugh- 
ter, Laures, now Mrs. Hector Powell. 


He commenced the practice of law at Superior, Wisconsin, in 
1891, as a member of the firm of Crownhart, Owen & Foley. Seven 
years later he removed to Maiden Rock, in Pierce County, where he 
continued the practice of his profession until his removal to Madison 
to enter upon the duties of the office of Attorney General. He 
early sympathized with the reform movement led by the late Senator 
Robert M. LaFollette. In November, 1906, he was elected to the 
State Senate to succeed Hon. James A. Frear, who had resigned 
to become secretary of state. In 1908, he was re-elected for the full 
term of four years. He was elected attorney general in 1912 and re- 
elected in 1914 and 1916. In the office of attorney general his ex- 
perience as a state senator proved to be of great value. 

In 1917, it was rumored that at the end of his then present term, 
which would expire January 1, 1918, Judge Roujet D. Marshall, 
who for twenty-two years was a member of the Wisconsin Supreme 
Court, intended to retire. _Mr. Owen, then Attorney General, 
after a conference with Judge Marshall, understood that Judge 
Marshall had confirmed the rumor and in due time announced him- 
self as a candidate for that office. Subsequently, however, Judge 
Marshall determined to be a candidate for re-election at the election 
to be held in April, 1917. After a canvass, which was marked by 
dignity and fairness on both sides, Judge Owen was elected. After 
his election Judge Marshall was one of the first to congratulate 
him and wish him a successful career upon the bench. Judge Owen 
entered upon his judicial duties on January 1, 1918. Many members 
of the bar, especially those who were opposed to him politically, 

















accepted his election with a good many misgivings. He, however, 
very quickly demonstrated his capacity for judicial work. He was 
possessed of the temperamental qualities which go to make a truly 
great judge. His six years in the Senate and four years as attorney 
general gave him an intimate knowledge of the social and political 
conditions existing in the state. His experience in the legislature 
and in the office of Attorney General was of great practical service 
to the court. While he came to the bench well prepared, he never 
ceased to grow in learning, in wisdom and in judicial poise. In his 
approach to problems of law he was cautious and discriminating. 
He made no offhand decisions. He looked first to the fundamental 
principles that underlie every legal controversy. He never arrived 
at conclusions on “hunches” or impulse and then looked for reasons. 
He pursued the opposite method. Having discovered the underly- 
ing principles, he proceeded in a methodical, logical, and orderly way 
to apply them to the facts in the case at hand. While he was very 
human and deeply sympathetic, his conclusions were reached by a 
process of legal reasoning. Where logic led, he followed. He had un- 
usual powers of analysis and expressed himself in clear, forcible 
English. He made an outstanding contribution to the jurisprudence 
of this state. He did much as a legislator, law officer, and judge to 
humanize the law and to promote the administration of even-handed 
justice. 

His name is associated with many cases that will stand as land- 
marks in the history of the law of this State. Among many, the 
following may be mentioned: State ex rel. Rodd v. Verage (1922), 
177 Wis. 290. (Sheriffs: Removal by Governor) ; State ex rel. 
Dudgeon v. Levitan (1923), 181 Wis. 326. (Schools: Teachers’ Re- 
tirement Act) ; Building Height Cases (1923), 181 Wis. 519; In re 
Cannon (1932), 206 Wis. 374. (Power of legislature to admit 
lawyer to the bar). 

Personally, he was a most lovable character, generous hearted, 
open minded and tolerant. The attachments which he formed were 
lasting and deep. He had many devoted friends. While he strongly 
supported his views in conference, he was always considerate, fair 
and willing to reconsider. He endured his last illness with great 
fortitude. His end came without warning on Sunday night, April 15, 
1934, at St. Petersburg, Florida, just as he and his wife were com- 
pleting their arrangements for their return home. He had gone 
to Florida to recover his health and expected to resume his work on 
the court with renewed vigor. 

M. B. RosENBERRY 

















POWER TO INTEGRATE THE WISCONSIN BAR 
BY COURT ORDER 


MAxweELt H. HeErriott 


The unification of the bar of more than ten states of the union 
in recent years has awakened a lively interest in that problem in 
Wisconsin. In most instances the integration has been achieved pur- 
suant to legislative enabling enactments. In Illinois, however, through 
the medium of an order of the state supreme court, certain powers 
relating to disciplinary action were vested in the bar association and 
partial integration thereby obtained. 

The ultimate object, of course, is not mere centralization or 
even creation of a disciplinary agency. It is the enlistment of the 
members of the bar in an organization so that unauthorized prac- 
tice may be more effectively suppressed and a medium provided for 
financing committee expense and research work in order that the 
whole force of the bar may be brought to bear on the problem of im- 
proving our corpus juris and the administration of justice in Wis- 
consin. 

The prevailing opinion among members of the Wisconsin bar 
seems to be that the Wisconsin Bar Association should be so re-or- 
ganized that it will have a more direct contact with all attorneys ad- 
mitted to practice in the supreme court and not be relegated to an 
indirect or partial contact through the medium of federated county 
bar associations. Many Wisconsin attorneys also believe that the bar 
should be integrated in the sense that all persons authorized to prac- 
tice law in Wisconsin should be compelled to be members of the 
state association and required to contribute in the form of annual 
dues or license fees a sufficient sum to meet the expenses incident to 
the administration of the powers vested in the association. 

In this connection it must be borne in mind that the disciplining 
of attorneys has aspects entirely distinct from regulation of the 
practice of the law. Attorneys as officers of the court assisting in the 
administration of justice have certain obligations and are subject to 
certain regulatory authority in the courts which does not appertain 
to the practice of the law in its broader connotation. The delimita- 
tion of the power of the Wisconsin Supreme Court to integrate the 
bar is to be found in an appreciation of these distinct but overlapping 
fields. 

The admission and disciplining or disbarment of attorneys does 
not involve a judicial adjudication except perhaps when, after hear- 
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ing, it is determined that an attorney has committed certain acts 
which subject him to discipline. The promulgation of rules relating 
to the practice of the law and the enforcement of them constitute 
acts of an administrative nature taking their governmental classifi- 
cation from the subject matter. Certain regulations and their en- 
forcement are necessary administrative incidents to the exercise of 
the judicial power vested in the courts. The efficient administration 
of justice requires a trained professional bar and this fact makes 
the regulation of that group a function properly exercised by the 
courts by reason of the vesting in them of judicial power not be- 
cause such regulation per se requires exercise of that power or nec- 
essarily involves a judicial act. 

A logician’s analysis of our government would unquestionably 
lay down the following propositions: All power of government is 
derived from the people. Hence the vesting of the judicial power 
as to matters of law and equity in the courts is a grant or allocation 
of that power by the people to a department of government; the 
vesting of executive power in the governor is also a grant or alloca- 
tion of that type of power by the people. All remaining governmental 
power except that requiring direct action of the people themselves is 
exercised by the people indirectly through their chosen representa- 
tives. The legislature is limited in the exercise of governmental 
power by the constitution, not vested with power by it. 

In the courts is specifically vested only judicial power, i.e., the 
power to determine justiciable controversies. This does not prevent 
them from exercising either on their own initiative or pursuant to 
legislative delegation, administrative duties which are so essential to 
the efficient exercise of their judicial functions as to be part and 
parcel of the power vested in the courts by the constitution even 
though not requiring judicial action. It is not unconstitutional, how- 
ever, for the legislature to authorize the court to exercise power in- 
cidental to the performance of their judicial duties though not per se 
judicial. Such duties or powers, however, must be necessary to the 
administration of justice by the courts. This is quite fully discussed 
in the decision regarding the rule making power of our supreme 
court in the field of practice and procedure. 

Our inquiry here is whether there is presently in the Supreme 
Court of Wisconsin the power to require persons licensed to prac- 
tice law in Wisconsin to pay dues or an annual license fee to a state 





1In re Constitutionality of Statute on Rules of Court [Wis. Srar. (1931) §251.18], 204 
Wis. 501, 236 N. W. 717 (1931). 
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bar association and to vest in that association by court order dis- 
ciplinary powers over them, with a right of judicial review in the 
courts. This entails the determination of (1) whether or not there 
is any inherent implied power in the court to accomplish this, and (2) 
whether or not to any extent such power has been in fact already del- 
egated to the court by legislative enactments. 

The Wisconsin Constitution in no wise purports to regulate attor- 
neys or the practice of law nor does it specifically vest in the legisla- 
ture or the courts the power to do so. The only references to these 
matters are the following: By section 7 of article I it is provided that : 


In all criminal prosecutions the accused shall enjoy the right to be heard 
by himself and counsel .. . 


By section 20 of article VII it is provided that : 


Any suitor, in any court of this state, shall have the right to prosecute 
or defend his suit either in his own proper person, or by an attorney or agent 
of his choice. 


The constitutional convention did not concern itself with the 
bar or the practice of the law. It defined the right of accused persons 
and suitors to be represented and assisted by attorneys and counsel, 
whose existence and regulation was assumed. 

That this was the view of the constitutional convention need not 
rest entirely on what is believed to be the obvious inference from 
the constitutional provisions themselves. The convention judiciary 
committee originally proposed as section 22 of the article on judiciary, 
the following: 


Any male citizen residing in this state, of the age of twenty one years, 
of good moral character and who possesses the requisite qualifications of 
learning and ability, shall be entitled to admission to practice in all the courts 
of this state.’ 


This provision, however, was rejected. On November 24, 1846, 
Mr. Ryan, later Chief Justice of the Supreme Court, moved that the 
profession of attorney, counsellor, and solicitor in the courts be abol- 
ished and that any male person of the age of 21 years or upwards 
might appear in any court as attorney, counsellor, or solicitor for any 
other person.* This proposition was likewise rejected. Mr. Ryan 





Py eg oF 1846 (being 28 Wisconsin Historical Publications) 295. 
. at 585. 
* Jd. at 535-536. 
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then moved that every license to practice law should expire two 
years after the adoption of the constitution and that thereafter no 
person be permitted to practice law unless by license of the supreme 
court. This motion was also lost. 

There was then submitted a new section which was identical with 
the present section 20 of article VII supra, except that the last 
clause provided that the suitor might appear “by an attorney or 
agent of his own choice.” As finally adopted the word “own” was 
stricken from section 22.5 

It seems clear that the Wisconsin constitutional convention of 
1846, whose work on this subject was later adopted without ma- 
terial change in 1848, in no wise undertook to regulate the practice 
of the law by attorney or counsel. It confined itself solely to de- 
claring the rights of the accused or the suitor to be represented by an 
attorney or counsel, existing functionaries, the regulation of which 
at that time was apparently thought to be satisfactory. The final 
change, i.e., the striking out of the word “own” in section 22 further 
emphasizes the fact that while the constitution declares the right of 
the accused or suitor to choose his representative it was not vest- 
ing in him the power to determine who should be an attorney, coun- 
sel, or agent. He must choose one from among those qualified as 
such, and this “agent” has been construed to mean one entitled to 
practice law.® 

Determination of the nature of the attorney or counsel men- 
tioned in the constitution and of the department of government with 
power to regulate them at the time the constitution was adopted is, 
therefore, essential to a solution of our problem. 

At early common law official or formal acts could be transacted 
only by the parties being present in their proper persons. The origi- 
nal exception arose in those matters in which the crown was a party. 
The king, of course, could not be expected to take part in person in 
all acts of the government. The concept of a private attorney seems 
to have originated in connection with the feoffment of freehold pro- 
perty which required the livery of seizin on or in view of the land 
to be conveyed. Transfer to the crown, however, frequently occurred 
for purposes other than acquisition of the property by the crown; 
for example, it might be to obtain a retransfer from the crown to 
cut off dower or provide for an entail, and so forth. When a feoff- 
ment was to occur in which the crown was to be a party, a writ was 
issued to the royal sheriff to make or take, as the case might be, the 





* Cobb v. Judge of Superior Court, 43 Mich. 289 (1880). 
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livery of seizin. This convenience was subsequently permitted in the 
case of other prominent men of the kingdom and in this extension of 
the privilege appears the origin of the power of attorney for pri- 
vate purposes.” 

In other words, the attorney was merely an agent formally ap- 
pointed to do those acts for which the early common law required 
the party to be present in person. Among the transactions which 
at early common law required the presence of the party in person 
was litigation in the royal courts. Thus we find Lord Coke com- 
menting on Section 196 of Littleton’s Tenures as follows: 


For by the common law, the plaintife or defendant, demandant or tenant, 
could not appeare by attornie without the king’s special warrant by writ or 
letters patents, but ought to follow his suite in his owne proper person (by 
reason whereof there were but few suits) .8 


However, in the case of extremity or necessity it appears that the 
defendant in the time of Glanvil, for instance, could be represented 
by a “responsalis.” This functionary it seems originally appeared 
when the defendant could not do so to inform the court which type 
of trial the defendant desired, i.e., trial by combat or by placing 
himself upon his country. This official, however, was not an attorney 
as we now understand that officer. 

Lord Coke, after the quotation referred to above, comments on 
a statement by Bracton to the effect that attorneys were able to 
plead all manner of pleas and differed greatly from the responsalis. 
Professor Holdsworth says that the responsalis was subsequently per- 
mitted to conduct the suit himself but had to be chosen in the court 
by the litigant.? The practice of so selecting one’s legal representa- 
tive in the court became general and gave rise to a professional 
class with a practical monopoly of the privilege of representing liti- 
gants in the royal courts. We find a vestigial remnant of this cus- 
tom in the requirement that an insane person or an infant can appear 
only by a guardian appointed by the court, that is, they are incom- 
pent to appear in court and select their own attorney. ; 

In this custom of choosing one’s attorney in the court subject to 
the approval and supervision of the judge, we find the beginning of 
that process which has made the attorney at law “an officer of the 
court” and finally an official admitted to practice in the court by the 
judges and subject in that capacity to the control and regulation of 





™Co. Litt. *271b, n. (1) II. 
8 fd. at *128a. 
*2 HotpswortH, History or THE ENGLIsH Law (3d. ed. 1922) 315 et seq. 
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the courts. Employment of attorneys became more general, and as 
early as the time of Henry IV a Parliamentary enactment recognized 
the power of the courts to determine who should be attorneys and to 
supervise and regulate their conduct as such.!° Of course this en- 
actment of Parliament, which has the powers of an American consti- 
tutional convention in addition to those of a legislative body, is not 
per se a sufficient basis for holding that the courts do not have the 
power to supervise and regulate attorneys as officers of the court. 

An “attorney,” therefore, historically, and presently, it is sub- 
mitted, denotes one who has been approved by the courts as qualified 
to conduct in another’s place and stead a suit in the courts. As noted 
by Lord Coke in his commentary upon section 66 of Littleton’s Ten- 
ures: 


‘Attorney’ is an ancient English word, and signifieth one that is set in 
the turne, stead, or place of another; and of these some be private, (whereof 
our author here speaketh) and some be publike, as attorneys at law, whose 
warrant from his master is, ponit loco suo talem attornatum suum, which 
setteth in his turne or place such a man to be his attorney.” 


Sir William Blackstone in his Commentaries discusses the status 
of attorneys. After referring to the custom of the Romans to permit 
no one to act in the name of another, he states that attorneys are now, 
in 1765, formed into a legal corps, eligible only by reason of their ap- 
pointment by Judges of the Superior Court of Westminster, to prac- 
lice as attorneys in those courts.'? 

During the formative period of the American colonies, therefore, 
attorneys at common law constituted a professional corps, eligible by 
reason of appointment and regulation by the judges to represent suit- 
ors in the conduct of litigation. In early times at least these at- 
torneys were allowed to plead their client’s case before the court. 
The development of the Inns of Court, however, created a distinc- 
tion between the attorney who acted for and in the stead of the client, 
and the pleader or barrister who counseled the court and assisted the 
client. Advocacy became the privilege of the barristers (counsellors) 
who acquired it solely by being called to the bar after determination 
by the Inns of Court as to their qualifications for such a call. Con- 
veyancers, for instance, might be members of the Inns but not called 
to the bar and hence not entitled to plead in the courts.1% 





”Y.B. 4 Hen. IV c. 18; see also Y.B. 33 Hen. VI c. 7. 

"Co. Litt. *51b. 

23 Bi. Comm. *25-27. 

%8 The interesting history of this development will be found in 2 Hotpswortu, History 
or THE ENG iIsH Law (3d ed. 1922) 311 et seq., 484 et seqg.; 6 id. 431 et seq. 
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The attorney thus was relegated to the preparation of pleadings, 
collection of evidence and the interviewing of witnesses and parties, 
while to the pleader or counsel was delegated the honor and privilege 
of pleading the case before the court and of counseling the court with 
respect to the law involved. However, both assisted in the adminis- 
tration of justice by the courts. 

As stated by Lord Brougham in the Serjeant’s Case before the 
Privy Counsel in 1839: 


If you appear by attorney, he represents you, but when you have the 
assistance of an advocate you are present, and he supports your cause by his 
learning, ingenuity and zeal. Appearance by attorney is one thing, but ad- 
mitting advocates to plead the cause of another is a totally different proceed- 
ing.“ 

It is interesting as well as pertinent to note that this professional 
distinction was carried over into the first laws applicable to the ter- 
ritory now included in the state of Wisconsin. By Chapter 8 of the 
acts of the first session of the General Assembly of the Northwest 
Territory held in Cincinnati on September 16, 1799, it was pro- 
vided : 


Sec. 8. And be it further enacted, That no attorney at law, or other per- 
son residing within the territory, shall be suffered to make motions, take rules, 
or plead in the general court, until he hath undergone an examination on the 
theory of law, and shall have been admitted to a counsellor’s degree, which 
examination shall be moved for, granted and conducted, in the same manner 
as is herein before prescribed for attornies at law; * * [Italics ours]“ 
1° Laws of the Northwest Territory for 1788-1800 (1 Ill. State Assoc. Reprint) 344. 


As we have already seen, at early common law it was considered 
necessary for parties themselves to be present to conduct litigation in 
the royal courts of England. Only gradually was the concept de- 
veloped of litigation conducted by a representative and the office of 
attorney and finally barrister or counsellor inaugurated. Even as late 
as Blackstone, a criminal was required to appear in person and con- 
duct his defense. Not until 1837 by statute’® was a full defense by 
counsel granted to the accused. 

The foregoing historical analysis is of peculiar significance in 
view of the fact that our constitution recognizes the existence of 
both the attorney and counsel but in no wise attempts to regulate 
them or designate that governmental department which shall regulate 
them. The writer cannot believe that it was a mere coincidence that 





142 HotpswortH, History oF THE ENGLISH Law (3d. ed. 1922) 311. 
%6 & 7 Wm. IV c. 144. 
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the references in our constitution to the attorney and counsel are so 
aptly worded as to correctly reflect the historical development of the 
attorney and barrister or counsellor at law and the opinions and even 
the language of Lord Coke. The framers of our constitution were 
well aware of the distinction between counsellor and attorney and 
were recognizing those officials of the courts in the light of the de- 
velopment of that professional class at that time. Thus note the per- 
tinent phraseology of Chief Justice Ryan, a member of the Conven- 
tion of 1846, in The Matter of the Motion to Admit Ole Mosness!* 
where he says: 


The office of attorney and counselor of the courts is one of great official 
trust and responsibility in the administration of justice; one liable to great 
abuse; and has always been exercised, in all courts proceeding according to 
the course of the common law, subject to strict oversight and summary powcr 
of the court. [Italics ours] 


In view of the foregoing, it would seem that the counsel and at- 
torney referred to in our constitution denoted only persons author- 
ized by the courts to participate in proceedings in the courts either as 
a representative of the suitor or with him as an advocate or counsel 
assisting him in the prosecution of his cause. 

If time and space permitted, a detailed study of the history of the 
early practice of law in England and consideration of the many Eng- 
lish and American decisions relating thereto would be enlightening. 
It would more fully disclose that attorneys and counsellors were those 
persons participating, as officers of the courts, in the administration 
of justice by the courts. Other terms were applied to those engaged 
in what is now termed office practice and general legal business. 
Numerous modern cases might be cited and analyzed but to little avail 
because the courts were not required to make the distinction between 
the activities of the attorney as an officer of the court and his other 
professional activities, such as conveyancing, the giving of profes- 
sional advice, etc. Frequently they were considering what was un- 
ethical professional conduct of an attorney acting otherwise than as 
an officer of the court but only to ascertain whether it constituted 
grounds for his removal as such officer. 

It is submitted that our supreme court has power to regulate at- 
torneys and counsel solely as officers of the court in connection with 
the administration of justice, i.e., in the conduct or prosecution of 
matters of law and equity. This has been implied in the early de- 





1739 Wis. 509 (1876). 
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cisions of our supreme court on numerous occasions. Now all ques- 
tion as to this has been finally set at rest by the exhaustive opinion 
rendered in the case of Jn re Cannon.1® 

In Wisconsin, therefore, the supreme court has the ancillary 
power, because necessary and incidental to the exercise of its judicial 
function, to determine who shall be officers of the court. In so far as 
necessary to assure the proper administration of justice in actions at 
law or proceedings in equity, it may regulate the conduct and ac- 
tivities of attorneys. However, even with respect to the appointment 
of officers of the court, i.e., the admission of an individual to practice 
in the courts, our supreme court recognizes the legislature’s right 
by exercise of the police power to limit the class from which these 
officers may be selected. In the Cannon decision it was said: 


While the legislature may legislate with respect to the qualification of at- 
torneys, its power in that respect does not rest upon any power possessed by 
it to deal exclusively with the subject of the qualification of attorneys but is 
incidental merely to its general and unquestioned power to protect the public 
interest. When it does legislate fixing a standard of qualifications required of 
attorneys at law in order that public interest may be protected, such quali- 
fications constitute only a minimum standard and limit the class from which 
the court must make its selection. Such legislative qualification does not con- 
stitute the ultimate qualifications beyond which the court cannot go in fixing 
additional qualifications deemed necessary by the courts for the proper ad- 
ministration of judicial functions. There is no legislative power to compel 
courts to admit to their bars persons deemed by them unfit to exercise the 
prerogatives of an attorney at law. The power of the court in this respect is 
limited only to the class which the legislature has determined is necessary to 
conserve the public welfare.19 


Our legislature has from time to time adopted statutes providing 
minimum qualifications for those who might be admitted to practice 
law in the courts of Wisconsin, i.e., be appointed such officers of the 
court. The history of these will be found in the scholarly article of 
Professor William Gorham Rice, Jr., in the Wisconsin Law Review 
for January, 1927.2° 

Out of deference to a coordinate branch of the government, our 
supreme court also recognizes the power of the legislature to declare 
what evidence shall establish prima facie the existence of these mini- 
mum qualifications of an applicant for admission to the bar. Such 
evidence is only prima facie proof and in a proper case the court will 
require such further or additional proof of fitness as it may deem 





18 206 Wis. 374, 240 N. W. 441 (1932). 
7d. at 397, 240 N. W. at 450 
» Rice, Admission to the , i. 2 of Law in the Courts of Wisconsin (1927) 7 Wis. L. 
Rev. 65. 
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necessary to satisfy it that an individual is qualified to be admitted 
to practice law in the courts of Wisconsin.*! In other words, our su- 
preme court recognizes the power of the legislature to limit the class 
from which attorneys as officers of the court may be selected and will 
give prima facie recognition to the tests of sufficiency of qualification 
laid down by the legislature. At the same time, however, our supreme 
court has also recognized that it has no inherent or implied power 
over the activities of attorneys in their dealings with the public as 
distinguished from their activities as officers of the court and as- 
sistants in the administration of justice. 

In its decision in the case of In re Cannon,?? at page 394-395, Mr. 
Justice Owen quotes from State ex rel. Ellis vs. Thorne,?® and says: 


‘The constitution by no means provides that all authority to act judicially 
is or shall be vested in some one of the courts therein indicated ...The term 
“matters of law and equity” refers to the administration of the law in ac- 
tions and proceedings in courts of law and equity,—the exercise of such power 
in such matters as was exercised by such courts at the time of the adoption 
of the constitution.’ 

With this we agree, and we admit that courts have no concern with the 
qualifications of lawyers except in so far as they are permitted to participate 
in the administration of the law in actions and proceedings in courts of law 
and equity. If the legislature desires to classify attorneys at law, we are free 
to say that courts would not be concerned with the qualifications of those 
permitted to perform legal services or to give legal advice which has nothing 
to do with the administration of the law in actions and proceedings in courts 
of law and equity. The legislature may establish such qualifications as it 
chooses for those who are permitted to act as conveyancers, examiners of title, 
organizers of corporations, or any other type of legal services which does not 
give them power to influence the course of justice as administered by the 
courts. 


From the foregoing it is obvious the Wisconsin Supreme Court 
considers that it has inherent or implied power to regulate the prac- 
tice of law only in a limited sense. The term “practice of law” so 
far as the inherent power of the court to regulate it is concerned 
may be defined as assisting in the administration of justice by par- 
ticipation as attorney or counsel in actions at law or suits in equity 
or other proceedings in court. The term “practice of law”, however, 
by common acceptation not only denotes conduct of actions at law or 
suits in equity as officers of the court but connotes the giving of pro- 
fessional advice and the preparation of conveyances, wills, and other 





"1 In re Admission of Certain Persons to the Bar, 211 Wis. 337, 247 N. W. 877 (1933). 
2 Supra note 18, at 394-395, 240 N. W. at 449. 
33112 Wis. 81, 87 N. W. 797 (1901). 
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documents employed to evidence transactions whereby legal rights 
are created or determined. 

This is reflected in the oft quoted definition of “practice of law” 
by the Indiana Supreme Court in its decision in Eley v. Miller,** 
as follows: 


As the term is generally understood, the ‘practice’ of the law is the doing 
or performing services in a court of justice, in any matter depending therein, 
throughout its various stages, and in conformity to the adopted rules of pro- 
cedure. But in a larger sense it includes legal advice and counsel, and the 
preparation of legal instruments and contracts by which legal rights are se- 
cured, although such matter may or may not be depending in a court. The 
mere act of a scrivener who writes something dictated by another would 


not be practicing law. s 


The latter portion of the definition covers those activities of at- 
torneys which, it is believed, are subject to legislative regulation by 
statutes enacted pursuant to the police power. Thus statutes in vari- 
ous states have been enacted prohibiting corporations from practicing 
law in this broader sense. There has never been any doubt but that 
a corporation as such could not appear in court as an attorney or 
participate as such in litigation but it has been deemed necessary and 
proper for the legislature to go further and prohibit them from un- 
dertaking the preparation of legal documents or the giving of legal 
advice. 

Until 1931 the Wisconsin Legislature in its statutory enactments 
dealing with this subject limited the phrase “practice of law” to the 
participation in administration of justice incident to the conduct of 
litigation. Starting with the provision for admission of attorneys to 
the bar, appearing on page 346 of the Statutes of the Territory for 
Wisconsin, 1839, and section 26 of chapter 87 R. S., 1849, and con- 
tinuing until 1931, the statutes have almost invariably provided for 
admission to practice in the courts. The legislature also made it a 
misdemeanor for anyone to practice as an attorney in any court of 
record without first having obtained a license.?5 

In 1909 the legislature declared it to be a misdemeanor for one 
to hold himself out as authorized to practice law without being “regu- 
larly licensed to practice in the courts of this state.”®® Subsequently 
in 1927 the legislature provided that one should be deemed to be hold- 
ing himself out as an attorney if he “give advice in relation to causes 
or matters therein (in the courts) pending.”’27 





=e Ind. App. 529, 535, 34 N. E. 836, 837 (1893). 

* Wis. Laws 1861, c. 189, §4; Wis. Stat. (1878) §2587. 
™ Wis, Laws 1909, c. 94. 
2? Wis. Laws 1927. c. 458. 
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In 1931, however, the legislature specifically defined “practice of 
law” and “holding out” as follows: 


Every person who shall appear as agent, representative or attorney, ior 
or on behalf of any other person, or any firm, copartnership, association or 
corporation tm any action or proceeding in or before any court of record, 
court commissioner, or judicial tribunal of the United States, or of any state, 
of who shall otherwise, in or out of court for compensation or pecuniary re- 
ward give professional legal advice not incidental to his usual or ordinary 
business, or render any legal service for any other person, or any firm, 
copartnership, association or corporation, shall be deemed to be practicing 
law within the meaning of this section. 

Every person who shall use the words attorney at law, lawyer, solicitor, 
counselor, attorney and counselor, proctor, law, law office, or other equivalent 
words in connection with his own name or any sign, advertisement, business 
card, letterhead, circular, notice, or other writing, document or design, the 
evident purpose of which is to induce others to believe or understand such 
person to be authorized to practice law or who shall in any other manner 
represent himself either verbally or in writing, directly or indirectly, as author- 
ized to practice law in this state, shall be deemed to be holding himself out 
as licensed to practice law as an attorney within the meaning of this section. 
[italics ours]* 


This recent statutory definition of “the practice of law” includes 
not only an attorney’s activities as an officer of the court but also 
his dealings with the public in his professional capacity. The statute 
imposes upon one practicing law, as therein defined, without a license, 
the punishment of a fine or imprisonment “in addition to his liability 
to be punished as for a contempt”. Does this provision of the Statute 
purport to authorize the court to punish as for a contempt one who, 
though not licensed to practice law, prepares a deed or will for an- 
other and charges for his services? The Supreme Court of Illinois 
has held such acts to be within the scope of its power to regulate the 
bar and its power to punish as for a contempt.?® Nothing appears in 
our statutes or supreme court decisions which would suggest that this 
conclusion will be reached in this state, assuming that such a delega- 
tion of power by the legislature is constitutionally valid. In view of 
the Cannon decision it can be stated definitely that our court does 
not have the inherent or implied power to do so. 

By chapter 189 of the Laws of 1861 the legislature for the first 
time made it a misdemeanor for one to practice as an attorney in any 
court of record without a license. This legislative enactment made 
no reference to the power of the court to punish the same act as for 
a contempt. However, in the statutory revision of 1878 by section 





% Wis. Laws 1931, c. 360; Wis. Stat. (1931) §256.30 (2) (3). 
7° People v. People’s Stockyards State Bank, 344 Ill. 462, 176 N. E. 901 (1931). 
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2587 there was added to this criminal statute the phrase “in addition 
to his liability to be punished as for a contempt”. This was at most 
recognition of the existence of the power of the court to punish the 
same act as for a contempt or probably merely a declaration by the 
legislature that it was not attempting to limit or encroach upon the 
contempt power of the courts. In no sense was it a delegation of 
power to punish the act as for a civil contempt. Such power in- 
heres in the court if it exists. 

In 1909 the legislature declared the holding out of oneself as 
authorized to practice law to be a misdemeanor unless the person was 
“regularly licensed to practice in the courts of this state”.8° The 
penalty for violation of the statute was fine or imprisonment with- 
out recognition of any power in the courts to punish the act as for a 
contempt. Inasmuch as the “holding out” would not necessarily in- 
volve appearance in court or taking part in the preparation or conduct 
of litigation, the legislature may well have considered that the courts 
would have no power to punish the offender. 

There is nothing in chapter 360 of the Laws of 1931 which sug- 
gests that the Legislature was attempting to delegate to the courts 
any additional power to punish acts as for contempts. The reference 
to the power to punish as for a contempt was only a recognition of 
the existence of such power and an attempt to negative any sug- 
gestion that the statute was intended to limit it. The court has no in- 
herent power to regulate and control the practice of law by its con- 
tempt power beyond the participation in the administration of justice. 

Our supreme court has firmly and fearlessly maintained its ex- 
clusive right to admit and regulate attorneys in so far as they act 
as officers of the court.8! It also has assumed the power to be vested 
in it to supervise their conduct in so far as it involves the adminis- 
tration of justice.2 However, it has disavowed any power to regu- 
late the multifarious relations of attorneys with the public which are 
unrelated to the exercise of the judicial duties of the courts. 

No Wisconsin statute with which the writer is cognizant even 
attempts to delegate to the supreme court the power required to inte- 
grate the bar by court order. It so happens that presently in Wis- 
consin the legislature has made the test of one’s qualification to prac- 
tice law in the broad sense of that phrase, an appointment by the su- 
preme court as an officer of that court, i.e., admission to practice law 
in the courts. Therefore, revocation of one’s appointment as an officer 





* Wis. Laws 1909, c. 94. 
In re Cannon, supra note 1 
In re Richter, 187 Wis. 100. 204 N. W. 492 (1925). 
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of the court automatically removes one from the class entitled to 
practice law in this broader sense, viz., dealing with the general public 
professionally. This results, however, only incidentally and because 
of the enactment of chapter 360 of the Laws of 1931, not because the 
court has the power to regulate those activities either inherently or by 
virtue of legislative delegation to it of the power so to do. 

This situation is analagous to that arising when the legislature 
creates an inferior court but makes admission to the practice of law 
in the courts a necessary qualification for one who aspires to be judge. 
The supreme court has no power to remove the judge of such a court 
and does not claim such power. However, it may in the performance 
of its duties to maintain the standards of its bar incidentally affect 
the removal of such a judicial incumbent. Thus, in the decision in the 
case of In re Stolen,33 Mr. Justice Owen said: 


If his suspension or removal as a member of the bar results in his dis- 
qualification from some other office, that effect is but incidental, and is due 
to the provisions of the law which make his office as an attorney at law a 
requisite qualification for such other office. 


In many states, either by custom or by statute, the right to engage 
in the practice of the law in the broad sense has been limited to those 
who are privileged to be officers of the court. This fact has been 
conducive to confusion as to the scope of the court’s inherent right to 
supervise the bar. Regulation of the practice of the law and supervi- 
sion of attorneys at law as officers of the courts are overlapping fields. 
They are not coincident and this has made the interchangeable use of 
the terms “bar” and “practice of law” in connection with the search 
for the seat of power to regulate them, not only incorrect but the 
cause of much debate incomprehensible alike to members of the laity 
and to students of government. 

There has been slight if any divergence of opinion among the 
courts as to their power to supervise the conduct of their officers in 
connection with the administration of justice. They have also almost 
uniformly asserted their exclusive right to determine who are quali- 
fied to become officers of the court and for what cause or causes 
they should be removed. Such difference of opinion as exists has 
arisen in those cases where the court has been asked under its su- 
pervisory power to punish or regulate the acts of attorneys in their 
dealings with the public in a professional capacity but otherwise than 
as an officer of the court. The professional misconduct of an attorney 
may be grounds for his removal as an officer of the court, but it by 





193 Wis. 602, 612, 214 N. W. 279, 383 (1927). 
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no means follows that the court may employ its contempt power to 
punish the offender for that misconduct. 

The disbarment of an attorney is not ordered by way of punish- 
ment but for the protection of the public and the courts. The ad- 
ministration of justice requires not only a trained professional bar 
but one in whose counsel the courts may rely in connection with the 
performance of their judicial duties. Disbarment therefore is not a 
medium through which the courts may or should attempt to regulate 
the practice of the law in its broader concept. The medium for this 
regulation is the prompt enforcement of appropriate criminal stat- 
utes. Ever since the decision in the case of Ex parte Wall®4 it has 
been settled law that not only is disbarment no punishment for the 
act which induced the court to disbar the attorney, but it in no wise 
frees the individual from the full rigor of the existing criminal stat- 
utes. 

Keeping in mind these distinctions, which it is believed are fun- 
damental and controlling, one is inexorably driven to the conclusion 
that the Wisconsin Supreme Court has no power to require attorneys, 
because they are officers of the court, to become members of a state- 
wide bar association and to pay dues or annual license fees to the as- 
sociation to defray its expenses. The court may perhaps delegate to 
that organization or specified members thereof the power, as referee, 
to investigate complaints, take testimony and present evidence upon 
the basis of which the court in a proper case may order the removal 
of an attorney as an officer of the court. This, however, is not the 
integration of the bar which it is sought to attain. 

Only the legislature can vest in the bar association disciplinary 
powers or the authority to collect annual license fees from attorneys 
engaged in the practice of the law so as to provide an income to de- 
fray its expenses. If this were done the bar association would then 
have power similar in many respects to those presently vested in the 
real estate board. If the legislature at the same time restricted the 
supreme court in the selection of its officers to those in good standing 
on the books of the state bar association, perhaps complete integra- 
tion would thus be accomplished. However, in view of the foregoing, 
the conclusion that only by a legislative enabling act can the desired 
integration of the Wisconsin bar be achieved would seem to be un- 
avoidable. 





#107 U. S. 265, 2 Sup. Ct. 569, 27 L. ed. 552 (1882). 














SOME PROBLEMS OF EVIDENCE SUGGESTED BY 
RECENT WISCONSIN DECISIONS 


ALFRED L. GAUSEWITZ 


I. Tue Parot Evipence RULE AND ITS INTERPRETATION 


A. THE GENERAL NATURE OF THE PROBLEM 


In staging a review of evidence problems, one soon finds the parol 
evidence rule a member of the cast conspicuous in number of ap- 
pearances,! in the number of reversals secured, and in an air 
of mystery and an artistic temperament that made Thayer say of it, 
“Few things are darker than this, or fuller of subtle difficulties.” 
His pioneering analysis exposed the true nature of the rule as one, 
not of evidence, but of substantive law,® and its nature as thus ex- 
posed has been further clarified by writers following him, especially 
by Wigmore’s exposition of it as concerning the constitution of 
jural acts. A comparison of some of them, however, will reveal that 
there is yet dispute as to the nature, application and extent of the 
rule, the tests to be applied in administering it, and as to whether 
it is possible to make a statement of the rule that is of any practical 
value.* 
parol)® evidence is not admissible either to contradict, subtract from, 
add to or vary a written instrument.” Although Thayer said that 
“it takes but little attention” to perceive that the rule thus stated is 
one of substantive law, the phrase “evidence is not admissible” sug- 
gests that, if competent evidence could be found to prove it, legal 
effect would be given to an extrinsic term; whereas it is the term 
itself, no matter how proved, that is barred when the rule operates, 





4In 1881 yet court spoke of own decisions as “‘too numerous to be spe- 
ly noticed.” v. Heller, 53 Wis. its, ma19, 10 N. W. 620 ag See also 
int. AND Pace, , AE. RESTATEMENT, Wisconsin ANNOTATIONS (Am. L. Inst. 1933) 


PRELIMINARY TREATISE ON Evipence (1898) 390. See also 5 Wicmone, 

Suniel (24. ed. 1923) §2400; 3 Jones, Evmence (Horwitz ed. 1913) §434. For almost 
complete despair, if not resignation, see McKe.vey, Evmence (4th ed. 1932) 477. 

3 THayer, —_ ao This is true if the law of evidence is restricted 


to rules excluding relevant evidence. As to the extent to which it may be considered pro- 
eedural, see infra note 45. 
*Tuayer, ibid.; 5 Witcmorz cit. supra note 2, at §§2400, 2401, i 2431; 


2 Wituston, Contracts (1920) ig6si, 632, 637, 638; 4 Pace, Contracts ( d. ed. 1920) 
§92139, 2140, 2151; Hate, The Parol Evidence Rale 125) 4 One. L. . 4 


The Unity of t. the Parol Evidence Rule (1929) 14 L. Rev. 20; McCormick, T; The’ Poot Bot. 
dence Rule as a Procedural Device for C. 1932) 41 Yate L. J. 365; 
Contracts RestaTeMENT (Am. L. a-w' . x f2s7t 

5 Wicmonrz, cit. 


op. supra note 400 (2); 1 Contracts ee, supra 
note 4, at §237. A term “paral oe ee Rd evidence may either a prior 
written, or a expression of» term of the transaction 


temporaneous ora 
‘10 R. 'L. 1016: 22 C. J. 1070; ae loc. cit. supra note 2. 
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because the rule, “in reality declaring a doctrine of the substantive 
law” of the topic to which the document relates, declares the extrin- 
sic term immaterial and of no legal effect.7 What is worse about 
this statement of the rule, is that it makes it appear that when there 
are certain circumstances present, such as that the proposed term 
would contradict or add to the terms of the writing, the evidence is 
without exception excluded, thus suggesting circumstantial tests or 
rules arbitrarily depending upon the presence or absence of such 
circumstances. What is still worse, this statement of the rule makes 
it appear that a transaction can never rest partly in writing and 
partly in parol. With the one exception of Danielson v. Bank of 
Scandinavia, which will be cited later, the recent Wisconsin decisions 
have persisted in maintaining the illusion that there are objective, 
arbitrary, circumstantial rules governing when a transaction may 
rest, if not the illusion that a transaction can never rest, partly in 
writing and partly in parol. 

The above form of statement of the parol evidence rule also dis- 
closes that it is usually considered as referring only to the principles 
governing the selection of the terms of a transaction from between 
competing writings or from between a writing and a competing 
oral or other expression. Wigmore considers it as covering “at least 
four distinct principles or bodies of doctrine” concerning the con- 
stitution of, and marking the following four possible elements of, 
a legal act: (1) Its inaction or creation; (2) its integration, or 
embodiment in a single memorial, when desired; (3) its solemniza- 
tion, or fulfillment of the prescribed forms, if any; and (4) its in- 
terpretation, or application to the external objects affected by it.® 
As indicated, the rule is commonly understod, however, as covering 
only the second of these elements. That is, the name parol evidence 
rule is applied only to those principles that are not operative until 
it can be assumed that there has been at least a partial integration 
of the transaction in a legally valid and legally interpreted written 
memorial, and the question then is whether a term not found therein 
can be legally effective.® 

Under any view, the question of selection cannot arise unless the 
writing has become a Jural act, as Wigmore calls it, that is, conduct 
having jural effectiveness, which is “here concerned with voluntary 
relations,” i.e. “those relations which may be created, defined, trans- 





*Tuayer, loc. cit. supra note 3. 

*S Wicmore, op. cit. supra note 2, at §§2400-2401. 

*3 Jones, op. cit. supra note 2, at §435; 4 Pace, op. cit. supra note 4, at $2171 ff.; 2 
Witutston, Contracts, supra note 4, at §632. 
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ferred or extinguished by expressed will of the parties ;’”!° or until 
it has become an operative fact, as Corbin calls it, who prefers 
Austin’s definition of “act” as a willed muscular contraction because 
conduct may have jural effectiveness before the writing towards 
which it is directed has.11 The important thing is recognized by 
, both, however, and that is that the mere existence of a written in- 
 strument is nothing. It must be accompanied by a human will or in- 
tention.'12 And the great value of Wigmore’s treatment of the four 
bodies of doctrine together under the parol evidence rule, rather than 
limiting his discussion of that rule to the question of when the writ- 
ing is the exclusive source from which to select the terms of the 
transaction, is that he brings out that the fundamental problem in 
at least three of them is the question whether it is the actual will or 
the expression of the will that is to govern, and if the latter, the 
question of the standard to be applied, as for example whether it is 
the expression as it is understood by a party to the transaction, or as 
it would appear to the ordinary man. 


This is the world-old legal problem, inevitably faced in the history of 
every system,—the problem of the competition between the external and 
the internal standards, the objective and the subjective points of view... 
Probably no developed system of law has ever practically enforced either 
the one or the other standard exclusively. It is rather a question of the 
relation between the two elements, i.e. not whether the jural act shall be only 
as willed or only as expressed, but what sort of volition is sufficient in 
order to . . . . make the actor responsible for a given expression. . . . The 
modern test, for bilateral acts, will be found with fair uniformity, to 
predicate some relation of reasonable consequence (judged by the com- 
munity’s standard) between the outward expression and the inward voli- 
tion; because in bilateral acts the just reliance of the other party to the 
transaction upon the first party’s outward expression must be the salient 
consideration. For unilateral acts,—chiefly wills—more of a concession can 
be made, and is made, to the actual volition, so far as it is ascertainable. 

In short, it adapts, to the general doctrine of legal acts, the test of 
negligence, i.e. responsibility resting on a volition having consequences 
which ought reasonably to have been forseen.13 


Wigmore is here speaking of the creation of acts, their voidness 
and voidableness as the result of mistake, fraud and the like. A 


similar problem occurs in the integration of acts, that is, in the 
parol evidence rule in the limited sense of varying the terms of a 





5 WIGMORE, op. cit. supra note 2, at §2401. 
% Corbin, Conditions in the Law of Contract (1919) 28 Yate L. J. 739, 764; Ballantine, 
Delivery in Escrow and the Paroi Evidence Rule (1920) 29 Yare L. J. 826, 834. 

Corbin, loc. cit. supra note 11; Ballantine, — note 11, at 825; Rundell, Delivery 
and Acceptance of Deeds in Wisconsin (1921) 1 Wis. L. Rev. 65, 66; 5 WicMore op. cit. supra 
note 2, at $2400 (5) 

335 WicMoRE, supra mote 2, at §§2404, 2413. 
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document.!* But there it is not a question of whether the other party 
to the transaction might reasonably rely on the expression,!® for the 
rule will be applied although both parties intended the parol term 
to be effective after they reduced the remainder of their transaction 
to writing, and the rule is also applied to unilateral transactions. 
The problem also is present in the interpretation of documents.’® 

To simplify the matter, this problem that is common to the crea-| 
tion integration and interpretation of legal acts may be stated in 
terms of the traditional division between questions of fact and ques- 
tions of law. The questions of law are these: As a matter of policy, 
that is, as a matter of law, which is to control? Is it what a party 
desired, intended, to say, or what he did say? If the latter, by what 
standard is what he did say to be determined? Is it to be determined 
according to his belief of the meaning of his language, the belief of 
the other party, if any, to the transaction, the belief of both parties, 
or the understanding of the community ?!7 Once these questions of 
law are answered, the question is, what was the intention or what 
was the meaning as disclosed by the circumstances of the particular 
case? That is a question of fact, as that term is commonly under- 
stood. That does not mean that it must be answered by the jury, 
for the judge may answer questions of fact, even ultimate questions 
of fact.18 But it is important to recognize it as a question of fact as 
lawyers understand that term, that is, a question whether something 
happened or existed, including a state of mind and even including the 
reasonableness of the state of mind.?® 


B. THE PROBLEM OF THE CREATION OF THE WRITTEN ACT 


Because under any view the parol evidence rule in the sense of a 
rule of selection between competing expressions does not come 
into operation until there is a valid writing, the courts find little 
difficulty in permitting extrinsic evidence to prove that the legal 
transaction created was voidable because of fraud, duress, or mis- 
take; or void because of illegality, incapacity, want of delivery, or 
lack of consideration, or because it was not intended to be a legal 
act, or not intended to be a conclusive legal act but a mere prep- 
aratory draft or an informal admission such as a receipt, or because 





4J7d. 2430 n. 1. 

143 But see Root v. Robinson os 55 F. (2d) 303 (D. Mass. 1931) and Bertelsen Etc. 
Co v. U. S., 60 F. (2d) 745 (C. A. ist, 1932) (Holding that the parol evidence rule does 
not apply to third parties because > on estoppel.) See infra note 26. 

165 WIGMORE, op. cit. supra note 2, at 2459; Corbin, supra note 12, at 

17 For various standards of interpretation see § Wicm ORE, supra note 2, at Tepes, 2460; 
1 Contracts RESTATEMENT, supra note 4, at §227; cf. infra note 21. 

1% THAYER, op. cit. supra note 2, at 202. 

9 Jd. at 253: Bohlen, Mixed Questions of Law and Fact (1923) 72 U. or Pa. L. Rev. 
111, BouLen, Stupres In THE Law or Tort (1926) 601; Green, JupcE AND Jury (1930) 278. 
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it was not intended to create legal relations but to be a mere 
act of friendship, or a sham or pretense by way of jest or other- 
wise. In equity the writing may be thus not only avoided, but 
also reformed to correspond to the actual terms.?° It is readily seen 
that in all of these instances it is a question of how far the substan- 
tive law permits the actual intention of the parties to be given legal 
effect over their more or less apparently definitive expressions. In 
the case of delivery, the instrument cannot prove its own delivery 
and an apparent delivery may be shown to have been subject to a 
condition precedent to its being legally effective for the purpose for 
which it is now sought to be used. But the most striking instance 
of the triumph of the actual over the apparent intention is that of 
sham or simulated agreements.?! 

In Rosenberg v. State? the court was confronted with the con- 
verse of the usual case. The usual situation in a bank case is that 
a maker, when sued on his note, seeks to show that it was given 
only to improve the appearance of a bank statement and with the 
understanding of all parties to it that it would never be collected. 
Theoretically, the parol evidence rule does not prevent such proof.?? 

ut when the purpose is illegal or fraudulent, the court may exclude 
the evidence and enforce the transaction as a punishment or on 
rounds of policy. In the present case the defendant claimed that 
a bank statement based on the sale of certain securities, the pro- 
ceeds of which were used to improve the cash position of the bank 
by reducing demand payables, was not false because, although the 
intention of the parties was to undo the sale and payment just as 
soon as the statement based upon them had been made, the trans- 
action was legally binding. The court did not deny this statement 
of law, but held that the statement might be false even though the 
transaction was enforceable according to its terms. Here public 
policy would be served by permitting proof, and the court might have 
found, that the parties did not intend their transaction to have 
legal effect. This case also suggests another ground upon which 
the court might have gone, involving a question upon which some 
leading writers have not been able to agree with others or with a 
majority of the courts. That is, whether the parol evidence rule 





71 Contracts, RESTATEMENT, supra note 4, at 68238, 241. Cases of simulated 
agreements do not appear to be included. See /d., at 71 (c), 

. een ee Wicmore, op. cit. supra note 2, at §§2406, aie, 0435; Note (1924) 38 Harv. 
. Rev. 

72209 Wis. 299, 245 N. W. 85 (1932). 

%Lepley v. Andersen, 142 Wis. 668, 125 N. W. 433 (1910) (The opinion gives fraud 
as a reason.) But see 5 Wicmore, op. cit. supra note 2, at §2431 (c), 2439, Cf. Puchner, 
Application of Parol Evidence Rule under Wisconsin Fraud and Warranty Cases (1931) 15 
Marquette L. Rev. 205. 
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applies as to third persons, for, if it does not, that is an additional 
reason for permitting the proof that the parties did not intend to 
be bound. Wigmore and Williston agree that theoretically the parol 
evidence rule should apply to third persons, while Strahorn holds 
the contrary.?4 It is usually broadly stated by the courts that it does 
not, but careful discriminations must be made.25 If the rule were 
based on estoppel, the problem would be simple.?¢ 


C. THe Prosltem or SELECTING THE TERMS OF THE ACT 


The greatest difficulty with the parol evidence rule has been with 
it as a rule governing the selection of the terms of a transaction 
from between competing written and oral expressions or competing 
written expressions, commonly referred to as the rule against vary- 
ing the terms of a writing. Granting that there is a valid writing, 
one that is not attacked as void or voidable for fraud, mistake, lack 
of delivery, lack of intent that it be legally effective, illegality, want 
of consideration, or any other reason, can other terms contained in 
an oral expression or in a different and earlier writing be legally 
effective? These are the cases of “incomplete” writings and “collat- 
eral” transactions.27 If only the chronological order of the express- 
ions were considered, the latest in point of time would control 
whether it was written or oral.28 But an attitude so completely ob- 
jective cannot be taken. 

The policy of the rule against varying a writing is clear. Ever 
since the Statute of Frauds was adopted in 1678 certain types of 
transactions have been required to be reduced to writing for the 
purpose of insuring that there will be some impersonal evidence of 
them. Whether the policy of that statute is sound depends upon the 





%5 WicMmoRE, op. cit. supra note 2, at §2446; 2 WiuisTon, op. cit. supra note 4 
at §647; Harris, The Parol Evidence Rule and Third Parties (1927) 22 Inu. L. Rev. 274; 
Strahorn, supra note 4, at 43. 

34 PacE, op. cit. supra note 4, at §§2168-2170; Anderson Yard Co. v. Bank, 187 Wis. 60, 
203 N. W. 921 (1925); Cf. Martin v. Setter, 184 Minn. 457, 239 N. W. 219 (1931). See 
Kiser v. Morton Farmers’ Mutual, 249 N. W. 753 (Ia. 1933). 

be 2 Central, etc. Co. v. Good & Co., 120 Fed. 793 (C. C. A. 8th, 1903), and supra 
note 15. 

27 Some courts and writers make a distinction between cases of partial integration, i.e., 
cases in which some of the terms of a written transaction are left out of the writing although 
they are intended to remain effective, and cases of collateral agreements, i.e. transactions 
that are complete in themselves and separate and independent of and not merely terms or 
portions of one reduced to writing, but so closely related to it, usually because founded on 
the same consideration, that there is reason to suspect that they would also have been included 
in the writing if made and intended to remain effective. 3 JonEs, op. cit. supra note 2, at 
$$439, 440; 4 Pace, op. cit. supra note 4, at §§2190, 2192, 2151; 22 C. J. 1245, 1283; Shea 
v. Patton, 250 N. W. 424 (Wis. 1933). (This distinction aided the court to evade a difficulty. 
See infra note 36; cf. In re Simplot’s Estate, infra note 62.) But the distinction is of no 
value except in cases where the situation is so obvious, et. a contract based on an entirely 
separate consideration, that no rule is needed, and it often so recognized or positively 
discarded, and = not be observed herein. Hale, supra an 4, at 107; McCormick, ¥-. 
note 4, at 371; 2 WrLisToN, op. cit. supra note 4, at §637; 5 ‘Wicmore, , t. supra 
:. at §§2430, 2442; Strahorn, supra note 4, at 40; 5 CHAMBERLAYNE, EvIDENCcE C1913) 

3553 


5 Wicmore, op. cit. supra note 2, at §2425 (3). 
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extent to which the business habits of the people, whether as a re- 
sult of the coercion of the Statute or otherwise, meet its require- 
ments. By a policy similar to that underlying the Statute of Frauds, 
the courts have attempted by the parol evidence rule to protect those 
who have been prudent enough to reduce their transactions to writ- 
ing, whether or not required so to do, from a deliberately or mis- 
takenly false claim that there was a term not included in the writing, 
or, if that claim be not false, from the false claim that such term 
was not eliminated when the transaction was reduced to writing. 
No one can quarrel with such a policy. 

But to carry that policy to the extreme of refusing effect to any 
term of a transaction, on the subject of which a writing existed or 
a part of which the party?® or parties have been sufficiently prudent 
to attempt to reduce to writing, would be judicially to legislate a new 
statute of frauds applicable only to such persons. It is sufficiently 
doubtful whether the present statute of frauds does more good than 
harm in these days of informality in business transactions. Such a 
new one would be certain to operate with intblerable harshness, 
however simply it could be administered. People are not able to, 
or refuse to, perfect writings that adequately, completely, and pre- 
cisely cover their transactions. It must be remembered that the 
parol evidence rule, like the statute of frauds, is a two-edged instru- 
ment. It not only prevents a party from proving a false claim that 
the extrinsic term was not abandoned or rescinded when the trans- 
action was reduced to writing, but, theoretically at least, equally 
prevents him proving that claim when it is true. As in every other 
case where the law holds persons to an external standard, most ob- 
viously in the case of a standard grounded on policy rather than 
probability, as in the doctrine that ignorance of the law is no excuse, 
either or both parties are told that if they desired the extrinsic 
term to be legally effective, they ought to have put it in the writing, 
and some courts have couched their decision in terms of “ought,” 
although, as previously stated, in most instances the real basis of 
the court’s decision probably is a conviction that the parties either 
never agreed upon such a term, or, if they did, did not actually intend 
it to remain effective after they had put their agreement in final 
written form.8° Thus one court said: 

It is inconceivable that if the arrangement be entered into with plaintiff 

was (as claimed) ...., he would not have so set forth in his written 

undertaking. 

The rule applies to unilateral as well as bilateral acts. 5 WicMorE, op. cit. supra note 


2, at §§2427, 2421. 
% McCormick, supra note 4, at 378. 
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And then further along the court said that if there actually were 
such a term, “he should have seen to it that this appeared in the 
writing.”81 

Some writings are so obviously mere skeletons that it would be 
absurd, or would leave the transaction void for uncertainty, to re- 
fuse effect to anything beyond them. And from these writings that 
are obviously incomplete, others range in all possible degrees of 
completeness and explicitness, so that courts have been forced to 
recognize that transactions can remain partially extrinsic to the writ- 
ing. This the courts did, but made it appear that these were excep- 
tional instances, “exceptions” easily identified by following imper- 
sonal, almost mechanically applicable rules of law. The chief of 
these was that extrinsic terms could be operative if the contract were 
“not complete on its face.” Since no contract can ever be com- 
plete on its face, i.e., it must always be applied to persons and ob- 
jects which cannot be identified without evidence showing what per- 
sons and objects may possibly be affected,8? it was necessary to add, 
“when read in the light of the surrounding circumstances.” But 
some courts balked at including the alleged extrinsic term in these 
circumstances, upon the ground that the circumstance that prevented 
giving effect to the extrinsic term was that the contract was com- 
plete, and once the existence of an extrinsic term was recognized, 
the writing was recognized as incomplete, the rule was gone.°3 And 
it was gone, so far as it was a rule that invariably prevented or 
permitted consideration of evidence of extrinsic terms under certain 
circumstances, but so far as it is a rule that refuses effect to ex- 
trinsic terms regardless of the circumstances, no matter how thor- 
oughly proved or even though admitted, if those terms were “in- 
tended” to be superseded by the writing, the rule remains, and evi- 
dence of the extrinsic term itself may (and must) be considered to 
determine whether it was intended that it be superseded by the writ- 
ing. ‘For it can now be stated with the support of reputable auth- 
ority that in truth the question in each instance is one of fact, as 
that term is usually understood: Did the parties intend that the ex- 
trinsic term, assuming that here was one, be merged in, displaced and 
superseded by, the writing, and that as to it the writing be conclusive 





33 Wagner v. Marcus, 288 Pa. 579, 136 Atl. 847 (1927); Morcan & Macume, Cases on 
Eviwence (1933) 724. See Arkansas etc. Corp. v. Kempner, 57 F. (2d) 466 (C. C. A. 8th, 
1932). (“If he intended his services to be merely nominal while he was receiving $120,000 
in salaries, he should have made such an unusual situation clear in the contract.’’) 

32 See supra note 12. 

332 WILLISTON, op. cit. supra note 4, at §633; 4 PaGE, op. cit. supra note 4, at §2153, 
n. 10, points out that some courts went to the other extreme in ruling the writing ‘‘incomplete”’ 
whenever it appeared that there had been an intrinsic term, which does destroy the rule. 
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upon them ?84 Note that it may be assumed that the alleged extrin- 
sic term was in fact agreed upon, although in truth the ground of 
the decision in many cases undoubtedly is that there was no such 
term, because the court believes that if there had been it would have 
been put into the writing. 

But taking the rule as thus stated, what becomes of the older 
phrasing: the parties are conclusively presumed to have intended 
that the writing merge the parol agreement, and the like? It is true 
that courts may refuse effect to a term of a contract even though it 
is not disputed that the parties intended it to remain legally effective. 
Thus most courts will not give legal effect to an extrinsic agreement 
although proof of it has been admitted without objection,®® which 
seems inconsistent with the rule that it depends upon the intent of 
the parties. In other words, although the rule is said to be that the 
courts will enforce an extrinsic term if the parties intended it to 
remain in force without being put into the writing, we find that the 
courts may refuse to do so. This is a conundrum that the Wisconsin 
Court apparently has not yet explicitly answered in such a way as 
to remove all mystery from it, and which was partially evaded by 
making a distinction between cases of partial integration and inde- 
pendent contracts when counsel posed the problem in the recent case 
of Shea v. Patton,®* as will be later pointed out. The explanation 
is that the courts decide this question of fact, not according to what 
these individual parties intended, but according to an objective 
standard.87 

The meaning of “objective’5™* and the significance of Thayer’s 
insistence that the parol evidence rule is one of substantive law are 
well illustrated by cases in the substantive criminal law, fer in the 
criminal law the actual, subjective, personal intention may be given 
effect. This would have been a third ground upon which to explain 
Rosenberg v. State. A more obvious case is one in which the de- 
fendant was prosecuted for embezzling his employer’s money. He 
was permitted to prove, contrary to his written contract of employ- 
ment, that it was orally agreed that his employer would pay his office 
rent, thus negativing the requisite specific intent for embezzlement, 
although the court conceded that in a contract action this would not 





%1 Contracts RESTATEMENT, supra note 4, at §240 (1932); Hale, su note 4; 
McCormick, supra note 4; 5 WicMore, op. cit. supra note 2, at §2430(3); Danie v. Bank 
a. 201 Wis. 392, 230 N. W. 83, 70 A.L.R. 746 (1930); and see infra notes 39 

41 


%4 Pace, op. cit. supra note 4, at §§2140, 2141. 
250 N. W. 424 (Wis. 1933). See infra notes 7I1ff. 
sens” WicmorE, op. cit. supra note 2, at $2430, n 1; 2 WrLLisToN, op. cit supra note 4, 
at 3. 
%e For another sense of ‘‘objective’’ see infra note 72. 
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have been permitted. A Massachusetts case, to the contrary, held 
that one accused of taking and carrying away by a trespass with in- 
tent to steal a building from land which he had conveyed by deed, 
could not prove that after he and his wife had signed the deed they 
instructed their attorney to alter it to except the building from the 
grant and believed that he had done so. The court said that the 
parol evidence rule prohibited contradicting or varying the deed and 
that ignorance of the law was no excuse. But the court was wrong 
in both respects, for ignorance of the law is an excuse when it nega- 
tives a requisite specific intent, under the substantive criminal law, 
and under the substantive criminal law when by definition the crime 
requires a specific intent, 4. ¢., an actual subjective intent, that in- 
tent must be present, and an expressed or apparent intent cannot be 
substituted for it. Therefore, although under the substantive law 
of conveyancing the parol evidence rule would not have permitted 
the accused to claim a reservation of title to the building as against 
his grantee, or perhaps against anyone else with respect to whom 
the question was whether the title passed as between the accused and 
his grantee, because it is the expressed intention that controls under 
the law of conveyancing, nevertheless under the substantive criminal 
law, whether the house was his or not, he could not intend to steal 
property which he thought was his own, for the criminal law in this 
instance judges by a subjective, not an objective, standard.37> 

The parol evidence rule, considered in the usual limited sense 
rather than as a congeries of rules as suggested by Wigmore,®* has 
four phases: (1) A rule that the courts will not enforce a term 
of a transaction, or of the negotiations for a contract, that the party, 
if unilateral, or parties, if bilateral, did not intend to remain legally 
effective after the transaction was reduced to writing. (2) A rule 
that this intent is to be judged by an objective or a subjective stand- 
ard according to the substantive law of the topic to which the docu- 
ment relates.3® (3) A statement of that standard. (4) A rule that 
is to be decided by the court rather than the jury. It is the third phase 
and a failure to recognize the second and fourth phases that have 
caused the difficulties. The search has been for a standard or “test,” 
both objective and certain. The difficulties have arisen from the fact 





3% Walker State, 117 Ala. 42, 51, 23 So. 149 (1898); Com. v. Brisbois, 281 Mase. 
125, = N. E. 168 (1932). 
5 Wicmore, op. cit. supra note 2, at §§2400, 2401. 


* Strahorn, supra note 4, at 40, says that “Any legal concep eh may SAL 
on the so-called intent of human beings is doomed to cntuien” pt It has been Sues that 
actual in Soutien t Guar 9 catdel inom. sce Malan, The Behevioristic 


Basis of the Science 

| Lew (1922) 9 A.B.A.J. 43. See also, Hutchins, The Low and The a (1927) 
Yale Review §; Hutchins and Slesinger, Some Observations on the Lew of Evidence: 
Stote of Mind in Issue (1929) 29 Col. L. Rev. 147. 
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that such tests as have been suggested and used have not been con- 
sidered as standards for the decision of a question of fact, but have 
been put forward as rules of law that the presence of a certain cir- 
cumstance or fact invariably requires a certain decision regardless 
of circumstantial differences in the cases in other respects.t° This 
method of treatment was prompted by two motives: First, to keep 
the question out of the hands of juries.*! If the question can be called 
one of law, it is for the court and not the jury and appellate courts 
will decide it for themselves and not merely as upon review of a de- 
cision of the trial court upon a question of fact. Second, because of 
the constant striving for objectivity and certainty in the law. 
Prompted by these motives the courts and writers laid down such 
tests as the complete on its face test, varying the terms test, consist- 
ency with the writing test, collateral agreement test, and dealing with 
the particular element test.42 The difference between such tests, or 
rules of law dependent on them, and a standard for the decision of 
a question of fact, becomes obvious when such a standard is stated. 
The standard suggested by Williston and adopted for the Restatement 
of Contracts, and followed by some courts at least to the extent of 
treating it as an additional “test”, is as follows ( Is the offered term 
such as might naturally have been left separate from the writing, 
although it was intended to be enforceable, by parties situated as 
were the parties to the contract ?#3 In truth the actual decisions of the 
courts have been grounded on some such standard and have been 
governed by the inherent probabilities of a case even when purporting 
to be governed by invariable rules of law, for the question is es- 
sentially one of fact, and the “tests” can be nothing more than sug- 
gestive that the decision is in those topics of substantive law where 
such is the law, to be according to an objective standard. The partic- 
ular circumstances on which the particular test depends, such as con- 
sistency with the writing, can be nothing more than evidential facts, 
to be considered as evidence with all the other facts of the particular 





* Pounp, CRIMINAL Justice IN America (1929) 30. “General rules are made through 
elimination of the particular circumstances and fixing of the common circumstances in a series 
of cases .... In framing standards, the law seeks neither to generalize by eliminating the 
features of particular cases, nor to particularize by including them. Instead it seeks to 
formulate the general expectation of society as to how individuals will act in the course of 
their undertakings, and thus to guide the common sense of a jury or expert intuition of a 
board, when called upon to judge of particular conduct under particular circumstances. 
Titles to property, and the qualities and incidents of commercial paper do not depend, and 
ought not to depend, on circumstances. Such circumstances are governed by rules, which 
attach definite, detailed legal comsequences to definite, detailed states of fact. Such rules 
are not left to juries or commissions.’” This use of the word “standard” is somewhat different 
from that referring to different possible meanings of language, which is more objective and 
involves no element of propriety or reasonableness. See supra note 14. 

“\ THAYER, op. cit. supra note 2, at 409; McCormick, op. cit. supra note 4. 

425 WicmoreE, op. cit. supra note 2, at §§2430, 2431. 

#1 Contracts RESTATEMENT, supra note 4, at §240 (b); 2 Wrtiston, op. cit. 
note 4, at §638; —. v. Marcus, 288 Pa. 579, 136 Atl. 847 (1927); Mitchill v. tah, 
247 N. Y. 377, 160 N. E. 646 (1928); Cohn v. Dunn, 111 Conn. 342, 149 Ati. 851 (1930). 




















RECENT EVIDENCE DECISIONS 239 


case.** In a sense, these tests merely state the problem, or state the 
result of the decision after it has been made, rather than assist in 
making it. So far as the parol evidence rule takes the decision of this 
question of fact from the jury and gives it to the court, it may be said 
to be a rule of procedure rather than a rule of substantive law.*® 
The Wisconsin court at an early day laid down the complete on 
its face test in the often-quoted Hei v. Heller,*® on a fact situation 
that repeated itself forty-eight years later in Coyne v. Coyne.*? 
The latter case paid lip service to Hei v. Heller but gave a decision 
contradictory of it. And in Danielson v. Bank of Scandinavia,*® 
the court in an opinion by Chief Justice Rosenberry not only said 
that Coyne v. Coyne overruled Hei v. Heller, but proceeded in the 
light of Wigmore’s analysis to consider the procedure by which the 
rule is administered by the court, the fundamental inquiry, and the 
criteria by which the inquiry is to be answered. The court said: 


The real question . . . . is whether or not the writing in question was 
intended by the parties thereto to embody the entire transaction and so to 
constitute the sole evidence of the agreement entered into by them. (If they 
did)....all other utterances of the parties in the topic are legally immaterial 
for the purpose of determining what are the terms of the contract. 


He then quoted Wigmore as to the procedure of administering 
the rule and tests, but said that the court did not adopt Wigmore’s 
tests without qualification, although it was believed that the Wiscon- 
sin cases in the main conform to the standard indicated by them. 
The court did not, however, intimate that the parties’ “intention” 
need not necessarily be the actual intention of the parties to the trans- 
action, but “their intention” decided according to an external 
standard, a distinction that becomes vital if the court desires not 
to give legal effect to the actual intention of the parties. This ex- 
plains why Danielson v. Bank of Scandinavia, which has been ap- 
proved elsewhere,*® may be said to have been somewhat ignored in 
the decisions in Wisconsin during the past year. 

The first case involving partial integration this year was Dunn & 
Stringer v. Schaeffer,°° in which the court said: 


The law is pretty well settled that where it appears from the writings 
themselves that the whole agreement is not stated therein, and that the 








“ For a study showing the illusory nature of some of the tests as rules of law, see Hale, 
supra note 4. For “consistency” as a test, see infra notes 30 ff. 

“8 McCormick, supra note 4, at 373. 

*® Hei v. Heller, 53 Wis. 415, 10 N. W. 620 (1881). 

47 Coyne v. Coyne, 199 Wis. 263, 225 N. W. 138, 935 (1929). 

Danielson v. Bank of Scandinavia, 201 Wis. 392, 230 N. W. 83, 70 A.L.R. 746 (1930). 

See South Florida Lbr. Mills v. Breuchaud, 51 F. (2d) 490 (C. C. A. Sth, 1931). 

% 209 Wis. 299, 245 N. W. 85 (1932). 
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writings are incomplete to state the entire agreement, parol evidence may be 
received to supply that portion of the agreement not covered by the 


writings. 
and cited Hei v. Heller and Coyne v. Coyne without noting that 
the latter had been said to have overruled the former in Danielson v. 
Bank of Scandinavia. The parol evidence point was not decided. 
The case went off on another ground, but the dictum is anachron- 
istic. 

Mallow v. Hail®! also seemed to ignore the decision of Danielson 
v. Bank that it is a question of the intention of the parties. The case 
was one of a claimed parol warranty in a contract of sale. The court 
turned to the “consistent with the writing” test and reversed the 
trial court and jury in the decision by the latter that such a warranty 
was given and by the former that it was not superseded by the writing. 
This is in accord with the Restatement of Contracts, which re- 
quires not only that the proposed term be “such . . . as might natur- 
ally be made as a separate agreement” etc., but also that it be “not 
inconsistent with the integrated contract.”5? To Wigmore, this 
seems “to reason in a circle; for it is to attempt to decide whether 
something conceded to be different from the writing ought to be ex- 
cluded by showing that it is different.”5® In other words, there would 
be no purpose in adding anything to a contract that did not vary it. 
This is answered by Williston®* by saying that the test is limited to 
contradiction of the express terms of the writing, or of implications 
of fact therefrom, and does not prohibit contradiction of implica- 
tions of “law imposed upon the parties because of their failure to 
express an agreement upon the matter . . . .”55 But he admits that 
“it is not always easy to determine whether an implication is one of 
fact, and therefore the agreement of the parties, or is one of law” 
etc. He in turn criticises Wigmore’s test (which the Wisconsin court 
declined in Danielson v. Bank), which is as follows: 


In deciding upon this intent, the chief and most satisfactory index for the 
judge is found in the circumstances whether or not the particular element 
™ of the alleged extrinsic negotiation is dealt with at all in the writing.5¢ 
5 Wicmore, op. cit. supra note 2, at $2430. 
Williston points out that “what is to be regarded as the particular 
element of the extrinsic negotiation is always open to question.” 
And he observes that Wigmore’s “is no final test which can be 





"209 Wis. 426, 245 N. W. 90 (1932). 

1 Contracts RESTATEMENT, op. cit. supra note 4, at §240 (1). 
"5 Wicmore, op. cit. supra note 2, at §2431. 

ome op. cit. supra note 4, at §639. 
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applied with unvarying regularity.” Thus in the instant case the 
court says that heating a house and furnishing a plant adequate to 
heat a house with a proper distribution system are “two entirely 
different things.” Should one argue from this that the subject of 
heating the house was not dealt with in the writing and is therefore 
subject to proof under Wigmore’s test? And Williston says that 
there is the “same inescapable difficulty . . . when an attempt is 
made to determine whether an oral agreement contradicts the writing.” 
But he would say that “as a matter of actual practice” a person who 
intended to warrant the heating of the house would make one war- 
ranty to that effect; not two separate warranties, one in writing to 
furnish a plant adequate to heat the house, and another orally to 
actually heat the house, with the existing distribution system. But 
if that is the test of what is implied in fact, it adds nothing to the 
general test of what “might naturally be made as a separate agree- 
ment.” The Wisconsin Court did well in the Danielson Case to re- 
fuse to accept any circumstantial test without qualification. The 
qualification should be that these tests would be regarded only as 
suggestive; that the court should frankly state that the question is 
one of fact,—did the parties, judged by an external standard, in- 
tend to leave the extrinsic term effective? Contradiction, reference 
to the subject matter in the contract, and other circumstances are 
merely evidence on this fundamental inquiry.57 

There was another interesting point in the case, for the writing 
provided that “There is no understanding, verbal or otherwise, which 
is not set down herein.” No point was made of this. Williston 
seems of opinion that such a provision is effective.5® But it cannot 
be completely effective.5® 

In Nimz v. Fullerton Lumber Company, still another objective 
test or rule was offered to the court, and proved inadequate, viz., 
was the document a “mere receipt” or was it contractual in nature? 
If it is a mere receipt, it can be contradicted, because it is only an 
informal admission ; and one is not prevented from introducing evi- 
dence to contradict his admission unless the admission was solemnly 
made in a pleading or in open court. When the parties are not seek- 
ing to add a term, but are directly contradicting the writing, this 
“receipt or contract” problem more properly belongs under the sub- 





% Of course recurring typical fact situations, of which warranties may be one, might be 
treated uniformly under what would amount to a rule. See 5 Wicmore, op. cit. supra note 2, 


at + 4 Pace, op. cit. supra note 4, at §2197; 2 WriiisTon, op. cit. supra note 4, 
at §643. 
"2 WILLISTON, op. cit. supra note 4, at $633, bp 1226, 1227. 


%4 Pace, ConTRACTS, op. cit. ao note 4, at $2152: 22 C. J. 1253; Strahorn, supra 
note 4, a 41; Note (1931) 31 Cor. L. Rev. 1325. 
211 Wis. 36, 247 N. W. 338 (1933). 
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ject of the creation of legal acts, if one is to limit the term parol evi- 
dence rule to denominate only the problem of selection of terms 
from competing expressions, for the question is whether the writing 
was intended to constitute a fact operative as both exclusive and con- 
clusive, just as it is when it is claimed that the writing was a mere 
memorandum, that it was never delivered, or that it was a fake. 
P had left $1,000 with D and accepted a receipt which recited that 
the sum was “to apply on account of” P’s husband, who had de- 
faulted as D’s employee. The court permitted P to introduce evi- 
dence that she did not agree that the money was to pay her husband’s 
liabilities and she succeeded in convincing the jury that such was the 
fact. It was held that the trial court properly admitted evidence 
and submitted the case on the theory that the writing was a mere 
receipt. But it is obvious that the court received little help from 
the “receipt or release,” “recital or contract” concepts, and actually 
decided the case on the basis of the intention of the parties to make 
the instrument an operative fact, or, as Wigmore says, an exclusive 
memorial of an agreement. The court said, 


The only difficulty we have is in determining whether this instrument, 
in form a receipt, is merely a receipt or contractual in nature .... The 
dividing line . . . is, to say the least, hazy and the law applicable thereto 
is not clearly established. . . . The instrument herein . . . is in our opinion 
so informal, incomplete, and lacking in language expressing or attempting 
to express any contract, promise, or agreement, that it should be held to 
be a mere receipt rather than a contract. 


In other words, the receipt or contract concept is not a criterion for 
decision, but poises the problem and is an expression of the result 
of the decision. Danielson v. Bank was again ignored, although it 
too involved to some extent the receipt or contract problem. It is 
obvious that in this type of case, consistency with the writing can- 
not be a test, for the very purpose of the evidence is to contradict 
the writing. What the court was trying to do here, as in the prob- 
lem of selection of the terms from between competing expressions, 
was to keep an objective attitude. It succeeded as far as seems 
possible, for it decided, not that, or not only that, Mrs. Nimz did not 
intend the writing to be conclusive in its effect, but that any reasonable 
person might so have intended consistly with such a writing, and 
found a standard expressed in a decision of the Washington Court : 


‘ .. if the release is such as to appear upon examination to be a mere 
receipt for money, such as are regularly issued by the thousands in every 
day commercial life, the courts generally have ruled that parol evidence 
is admissible to vary the terms. This, presumably, upon the theory that 
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the instrument shows that it is not the result of any negotiations between 
the parties and is issued merely as evidence of payment of a sum of money. 
But if the document be drawn with such care and precision that it shows 
by its terms that it represents an agreement between the parties and defines 
their contractual relations with reference thereto, it will be construed as 
a contract, and parol evidence held inadmissable.’ 


This must not be taken to mean that the court will consider nothing 
but the writing, for that would be to go back to the “complete on its 
face” test. It simply means that the court will decide this question 
of fact as objectively as possible and with an eye to the policy of 
protecting writings. Here, as in the varying the writing problem, 
the court is deciding according to probabilities. That, of course, 
is all that is done in deciding any question of fact not proved directly 
by real evidence, but the court probably gives more weight than a 
jury to what is the normal thing. 

Another aspect of the receipt-contract problem is found in the 
“proving the true consideration” rule. A recital of consideration in- 
tended merely as a written acknowledgement of payment is only a 
receipt and may be disputed like any other admission, but if the con- 
sideration is “contractual,” as the saying is, the writing must con- 
trol. In the case of Burnete v. McDirmid,®* a deed recited that it was 
in consideration of $1 and for the support of the grantor, the terms 
of the support contract being set out in considerable detail, but not 
mentioning personal property. Plaintiff’s contention was that the 
deed of the real estate was delivered only in part performance of 
a support contract contained in a letter, by which he was promised 
both real and personal property, and he now seeks the personal prop- 
erty. This was permitted over the objection that the deed consti- 
tuted a contract, to add to or vary the terms of which oral evidence 
was not admissable, on the ground that “such contract being estab- 
lished, the fact that it was in part or in whole set out in the deed 
would not preclude the claimant from establishing the true consid- 
eration for the deed . . . . in which deed $1 was recited as consid- 
eration.” Here the court was finding that parties did not intend 
the writing to be an exclusive memorial of their agreement and to 
supersede the letter. There is a resemblance to Coyne v. Coyne. In 
both cases there is one consideration for two promises or one prom- 
ise with two terms, which type of case is the most troublesome of 
the partial integration cases. Indeed some courts have held that an 
extrinsic promise not supported by an independent consideration can 
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never be proved.*? But in the instant case, the words “in considera- 
tion of $1” point to an extrinsic agreement and are just the opposite 
of a provision that there is no extrinsic agreement. Similar provi- 
sions would be “as per our conversation.”®% 


D. THE PROBLEM OF INTERPRETATION 


In Northwestern Loan & Trust Co. v. The Topp Oil, etc., Co.,*4 
the question related to the right of the defendant to remove a filling 
station building and equipment which it, as lessee, had constructed. 
There was no stipulation in the lease as to right of removal, nor were 
there any oral conversations or terms on the subject. The majority 
of the court held that the rule permitting removal of fixtures by a 
tenant at the end of a term in the absence of a stipulation to the con- 
trary did not apply under the circumstances of this case, and further 
supported its decision by the argument that the lease was so am- 
biguous as to warrant a construction that the filling station was con- 
structed as a part of the consideration for the lease, this being further 
justified by the rule that the expressed consideration is open to in- 
quiry, especially where as here it was but nominal, namely, one 
dollar. 

The rule permitting removal in the absence of a contrary pro- 
vision seems to be like a case of “implications which the law imposed 
upon the parties because of their failure to express an agreement 
upon the matter.”®* It would therefore be proper under Williston’s 
view to admit evidence of oral terms. But in this case there were 
no such terms. The majority of the court found the “intention” of 
the parties from the circumstances, thus in effect supplying a term, 
probably from a sense of fairness. This is more nearly judicial 
“construction” than “interpretation.”®* and Nelson, J., was some- 
what justified in taking the position in his dissenting opinion that 
there is no room for construction in a case where there is a well- 
settled rule declaring what the welfare of society and fairness demand 
in such a situation. 

This decision indicates how closely allied are the rules for inter- 
preting written instruments and the parol evidence rule. This like 
wise is i!lustrated in the case of United States Insurance Company v. 
Ruben.®? The court found that an extension agreement unambigu- 








@ In re Simplot’s a. 246 N. W. 396 (Iowa 1933). Cf. 1 RestaTEMENT or CoNTRACTS, 


supra note 4, at §240 (a). 
4 Pace, op. cit. supra note 4, at §2153. See supra notes $8, 59. 
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* Corbin, Conditions in the Law of Contract (1919) 28 Yatx L. J. 739, 740. 
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ously obligated defendants to pay interest only, and that it was a 
case of a “contractual” statement of consideration. Therefore, proof 
of an oral agreement to pay the principal was barred. That is, the 
court believed that the parties intended the writing to be a statement 
of their obligations, and not a mere admission. The court did not 
state what standard it used, but no doubt it felt that the extrinsic 
agreement was one which one would normally expect to be found 
in a writing as carefully drawn as this one was, if it had in fact been 
made. The trial court, which had overruled a demurrer to the com- 
plaint was reversed. 

The relation between the parol evidence rule and the rules of in- 
terpretation had been clearly stated by Wickhem, J., in Firestone Tire 
& Rubber Co. v. Werner,®® where it was said: 


The objection to permitting parties to show that a term having a 
clear, unequivocal meaning according to popular standards of speech was 
by mutual understanding given a meaning quite different from the popular 
standard, is that it tends to open the door to a violation of the rule against 
varying or contradicting the terms of a written contract. This objection 
certainly is not present when the term itself is capable of more than one 
meaning, and the evidence is addressed to ascertaining which of the two 
meanings was intended. In such a case there is no competition between 
the oral understanding and the terms of the contract. 


Findorff v. Fuller & Johnson Mfg. Co.® was still another case in- 
volving the question of proof of the consideration. A contract re- 
quired plaintiff to raze a building and to do certain new construction 
work for an agreed sum of money. Plaintiff did the work and now 
seeks to foreclose a mechanic’s lien against the lot upon which the 
building was razed, and the question is presented whether the con- 
tract for razing the building was separable from the part requiring 
new construction and also whether it could be proved by a grantee of 
the lot that there was an oral agreement that the materials obtained 
from the razed building should pay plaintiff for that part of his con- 
tract having to do with razing it. The trial court admitted evidence 
of the oral agreement. The supreme court said, “We think that such 
testimony was improperly admitted. The contract was clear and un- 
ambiguous. The admission of such testimony offended against the 
parol evidence rule,” citing cases. But in the preceding paragraph the 
court had said that they could “find nothing in the contract [and cir- 
cumstances ?] even tending to support the city’s contention that it was 
the intention of the parties that the timbers, brick, etc. should fully 
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compensate the plaintiffs for the work of razing .. .” Thus here 
one finds a decision based upon the court’s findings as to the inten- 
tion of the parties without the statement of the standard by which 
it was guided. The case is interesting from the point of procedure 
of admissibility, because the court first finds that the trial court 
was in error in finding that there was such an agreement, and in the 
next paragraph finds that it was error for the trial court to admit 
evidence of such an agreement. 

In Gertz v. Herzog," the plaintiff sought to show by affidavits 
of jurors that they had intended the plaintiff to have the amount of 
damages assessed. They had, however, answered the questions on 
contributory negligence adversely to the plaintiff and their affidavits 
did not show that this was due to mistake. In other words, the jurors 
were bound by their expressed intention rather than their actual in- 
tention, because, under the substantive law of verdicts, it is the ex- 
pressed intention that governs in the absence of mistake. 

The problem involved in the interpretation of contracts is sub- 
stantially the same as that of the parol evidence rule. In both the 
real question is usually one of fact. The meaning of a writing, or 
whether a writing is ambiguous, is a question of fact.7!_ The purpose 
of keeping the decision in the hands of the court is to enable the 
court to protect writings by maintaining an objective attitude and 
thereby to achieve certainty and predictability, and to enable the 
court to give effect to policies considered to be for the public wel- 
fare. An instance of the latter is to be found in Shea v. Patton.7? 

This was an appeal from a judgment in a mortgage foreclosure 
action directing that a personal judgment be entered against the bank 
that sold and endorsed the mortgage and note to the plaintiff, al- 
though it was expressly found that the note had not been presented 
for payment, upon the ground that the bank had orally guaranteed 
the payment. The court expressly found that there was an oral 
guaranty of payment. The only demand made was for the perform- 
ance of the guaranty, and was not sufficient to fix liability on the 


bank as endorser. The supreme court said, “We shall not consider 


whether the finding . . . that there was in fact an oral guaranty of 
payment made contemporaneously with the endorsement, is sus- 
tained.” We therefore have a case where there was in fact an oral 
term which the parties intended to remain in effect, for it may be 
assumed that the finding that there was an oral guaranty implies a 
finding that the guaranty was to be legally effective notwithstanding 
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that the endorsement was in writing. In Danielson v. Bank of Scan- 
dinavia, instead of an oral guarantee of the mortgage note, there was 
claimed an oral agreement to repurchase. There the court sustained 
a judgment for the plaintiff, and said: 


We are here concerned with the application of the so-called parol evidence 
rule . . . The rea] question to be considered in cases of this kind is whether 
or not the writing in question was intended by the parties thereto to 
embody the entire transaction and so to constitute the sole evidence of 
the agreement entered into by them. (Italics mine) 


In the instant case the court reversed a judgment for the plaintiff, 
although it was admittedly the intention of the parties that the written 
endorsement should not embody their entire transaction. Why did 
the court give effect to the intention of the parties in the agreement 
to repurchase case and refuse to do so in the guaranty case, although 
it had said that the intention of the parties was the controlling fac- 
tor? The answer may be found in the following footnote to section 
2430 of Wigmore on Evidence, which the court was following in the 
Danielson case: 


§2430.1 This intent must of course be judged by an external standard: 
ante, §2413. 


Although this was not quoted by the court, other parts of the 
opinion reveal the objective attitude taken by the court. Thus the 
court says that “the writing was not an integration of the entire 
transaction and was not intended by the parties to be such,” and that 
“the document in question did not and was not intended to em- 
body the entire transaction.” Remembering that the court was in that 
case expressly repudiating the “complete on its face” test, this re- 
quirement that not only must the parties have intended that the writ- 
ing should not cover the term in question, but also that it should not 
in fact have covered it, can mean nothing more than that such a term 
belongs in the instrument in a case of this kind, that is, it is reas- 
onable to require that it be in the instrument. The parties “ought” 
to put it there if they desire it to be effective. In other words we 
have here not a mere standard for the decision of a question of fact, 
but a rule of law. The test of section 240 (b) of the Restatement 
of Contracts hardly covers the situation, for it deals with probabil- 
ities: “such an agreement as might naturally be made as a separate 
agreement by parties situated as were the parties to the written con- 
tract.” It is just as “natural” to leave a guaranty oral as it is to 
leave a contract to repurchase oral. But the contract to repurchase 
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was ancillary to a written contract in form of a receipt, and the 
guaranty was ancillary to a promissory note, and the court said: 


It is necessary in the transaction of business that there be some definiteness 
and certainty with respect to the rights of parties to negotiable instru- 
ments. 


The court adhered to its decision in Palmersheim v. Hertel, in which 
it had deliberately decided to follow the line of authorities which hold 
that an endorsement with its implied incidents cannot be varied by 
extrinsic evidence, thus in effect promulgating a statute of frauds for 
this type of situation. This is a completely adequate ground for dis- 
tinguishing this case of oral guaranty of a negotiable instrument from 
the Danielson case of an oral agreement to repurchase added to a 
casual receipt-contract. But the court, unfortunately it seems to the 
writer, also attempted to distinguish the cases on the ground that the 
contract to repurchase was a “separate and distinct contract.” For 
the purposes of the statute of frauds a contract to repurchase is not a 
separate and distinct contract.78 The suggestion that one can determ- 
ine as a matter of fact when two promises for the same considera- 
tion are and when they are not separate and distinct and thus ob- 
tain a circumstance to which to apply a rule of law does not seem 
sound.74 Shea v. Patton illustrates how the term “objective” or “ex- 
ternal” may refer either to probabilities, i.e., a person will not be per- 
mitted to maintain the unusual, or to policy, #.e., a person will not be 
permitted to maintain that which is considered to be poor policy. 
Either may be characterized as “unreasonable.” 


II. ILtecaAtty OstaInep EvIpDENCE 


The Wisconsin Court in 1923 unequivocally adopted the rule of 
the federal courts excluding evidence obtained in violation of con- 
stitutional rights.75 But questions whether the requirements of the 
constitutional guaranties have been complied with still arise, and 
whether there was “probable cause” for a search in a particular case 
will be bound to recur, for it, like the fundamental question upon 
which the admissibility of parol evidence depends, is essentially a 
question of fact, the answer to which will depend upon the circum- 
stances of each case. It is unquestionably a question for the court, 
and the standard by which the court decides has been settled: it is 





™ Hankwitz v. Barrett, 143 Wis. 639, 128 N. W. 430 (1910); Korrer v. Madden, 152 Wis. 
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the external standard of the reasonable man, the officer’s belief must 
reasonably arise out of the facts known to him or of which he is 
credibly informed. It is not enough that he in fact actually believes, 
his belief must be reasonable. In State v. Leadbetter,7® the court 
found that the search of defendant’s automobile for trout was based 
upon knowledge giving reasonable cause to believe that it was carry- 
ing contraband, as it was in fact, and the defendant’s conviction was 
affirmed. But in State v. Johnson,™? the court found that the facts 
would reasonably support a suspicion, but not a belief, that the auto- 
mobile contained venison, which in fact it did not, and held that a 
suspicion was not enough. It has recently been suggested, on histor- 
ical grounds, that a suspicion should be enough.7® State v. Lead- 
better approved the rule that there is a necessary difference between 
the standards for a permanent structure and a mobile vehicle, better 
grounds being required for the former. In Mantei v. State,” it 
was found that officers did not have reasonable grounds to believe 
that an offense was being committed and therefore had no right 
to raid a stag party to which they had been refused admittance be- 
cause of a lack of tickets, and which they found to consist of a 
girl show, and therefore a conviction of maintaining a place for lewd- 
ness on their testimony was reversed. The ephemeral nature of a 
single exhibition was not referred to. 


III. Juprcrat Notice 


This doctrine comes in handily anywhere to expedite procedure by 
eliminating the necessity for proof about matters of common knowl- 
edge about which there can be no bona fide dispute. Thus the court 
in construing a statute in Polzin v. Wachtl®® took notice that jitney 
busses required regulation in 1915. Similarly a finding of prob- 
able cause for a search warrant might be sustained by taking judi- 
cial notice of temporary conditions.*4 In Holborn v. Coombs,®? 
the court took judicial notice of “undisputed laws of nature” govern- 
ing the points of impact of colliding automobiles and the infer- 
ences to be drawn therefrom as to which car was on the wrong side 
of the road, and held that testimony inconsistent therewith must be 
disregarded and could not support a verdict. And in Jens v. Dall- 
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endorfer®® the supreme court seemed to have been sorely tempted to 
reverse the trial court and jury in their finding that the plaintiff in 
a seduction under breach of promise suit had not had intercourse 
with the defendant before the alleged promise, because the plaintiff’s 
testimony seemed “in conflict with the uniform course of nature” 
under the circumstances disclosed. Goetz v. Herzog** raised the ques- 
tion of how a jury is to be informed of matters of general knowledge 
of which it may take judicial notice, but which it in fact may not 
know. A court may inform itself by resort to reference books and 
the like. The jury may be told or have the matter illustrated in argu- 
ment, and therefore it was not error to reject testimony of a teacher 
of physics as to the law of imparted force. The value of professional 
services of a physician is not a matter of general knowledge of 
which judicial notice may be taken, and the court therefore held 
in Purdy v. Watzek,®* that the trial court could not disregard expert 
testimony and temper a physician’s charge to ability to pay. The 
matter of Scientific Methods of Proof involves both the doctrine of 
judicial notice and the rules governing opinion and expert testimony, 
for the court must either take notice of the general proposition im- 
plicit in the theory of the particular type of evidence, or receive ex- 
pert testimony as to its truth. In State v. Bohner,®® the court not only 
refused to take judicial notice of the hypothesis underlying the lie 
detector as a deception test, but on the contrary took notice that the 
hypothesis has not yet been established,87 and therefore refused to 
credit expert testimony to the effect that it had. It may here be ob- 
served, however, that the courts now do recognize the theory of 
finger printing,** and of identification of bullets.8® But in the first 
case to reach an appelate court in this country involving the use of the 
Bernstein blood test to negative possible paternity, it was held not 
an abuse of discretion for the trial court to refuse to order a blood 
test. The court®® put its refusal on the ground that 

it does not sufficiently appear from the record in this case that modern 


medical science is agreed upon the transmissibility of blood characteristics to 
such an extent that it can be accepted as an unquestioned scientific fact... - 
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In other words, we think that it insufficiently appears that the validity of 
the proposed test meets with such generally accepted recognition as a scien- 
tific fact among medical men as to say that it constituted an abuse of dis- 
cretion for a court of justice to refuse to take cognizance thereof, as would 
undoubtedly be the case if a court today should refuse to take cognizance 
of the accepted scientific fact that the finger prints of no two individuals 
are in all respects identical. 


Courts will not take judicial notice of scientific facts unless they 
are also matters of common knowledge, as the principle of imparted 
force was assumed to be in Goetz v. Herzog and the “undisputed laws 
of nature” and the “uniform course of nature” were assumed to be 
in Holborn v. Coombs and Jens v. Dallendorfer. 


IV. Tue Opinion RULE AND Expert TESTIMONY AND 
QUALIFICATIONS OF WITNESSES 


It may be said that there are two types of instances when witnesses 
may state an inference instead of the fact from which the inference 
is drawn: (1) When the fact or facts from which the inference is 
drawn cannot be made known to the jury, although their significance 
would be a matter of common knowledge, which is a case for lay 
opinion, and (2) when the general proposition through which the in- 
ference is drawn from the fact is not a matter of common knowledge, 
which is a case for expert opinion. In Kaboth v. Schrewe®'! the 
speed of an automobile was held a matter for lay opinion. One of 
the requirements for lay opinion was met because the witness could 
not make known to the jury all the fact observations upon which the 
opinion was based, e.g., the noise and vibration of the car and the ap- 
pearance of the stream of objects being passed. But was the general 
proposition involved, viz., that certain sensations imply certain speeds, 
a matter of common knowledge? There are still enough persons 
who have not compared such sensations with a speedometer reading 
to make that doubtful. Her testimony was expert to the extent of 
requiring proof in advance of her special qualifications. It was 
proved, however, that the witness had had experience that would 
enable her to interpret her sensations, and the court said that “the 
degree of her expertness” went to the weight rather than the com- 
petency of her testimony. This illustrates the truth in Wigmore’s 
statement that all testimony is in a sense expert, for every witness 
must have had sufficient experience to enable him to interpret his 
sensations.®? 
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It does not follow, however, that there is no virtue in a distinction 
between opinion and fact, as suggested by Wigmore.®? It is useful 
to adopt a definition of opinion and fact such as that suggested by 
Lewis and quoted by Wigmore in the section last cited: 


When, however, the judgment is of so simple a kind as to become 
wholly unconscious, and the interpretation of the experience is a matter 
ef general agreement, the object of sensation may ... be considered a 
fact. The essential idea of opinion seems to be that it is a matter about 
which doubt can reasonably exist, as to which two persons can without 
absurdity think differently. 


Taking this definition of opinion, the above two “exceptions” to the 
rule that a witness may not state his opinion can be usefully formu- 
lated. The testimony offered came within one or the other of them, it 
does not matter which. In E. L. Chester Co. v. Wisconsin Power 
& Light Co.** the court did not overrule its decisions recognizing 
the questionable doctrine that an expert must be qualified by actual 
experience in the particular subject, but it did hold that the experience 
need not have been with precisely similar situations, and therefore 
permitted one who was experienced with underground pipes to testify 
to the proper method of laying them, although his experience was 
not with gas pipes, which were what was involved in the case. Also, 
it was said that an expert is not limited to answering hypothetical 
questions, but it did not appear whether the witness was basing 
his conclusions on data personally observed by him. 

A lay witness can express an opinion when he is not able to give 
the data upon which it is based to the jury, if the knowledge neces- 
sary to interpret the data is common to the ordinary person. An 
expert, on the other hand, does not necessarily furnish the data, or 
facts ; he may furnish only the knowledge necessary to interpret them. 
He says that if such and such are the facts, the implication is thus 
and so. He may or may not know the facts. If he does, he can 
testify to them as well as to their significance. But it is for the jury 
to decide whether the facts exist ; therefore theoretically, though not 
practically, they should know separately in advance from what facts 
the expert is testifying even though he has testified to them from his 
own observation, when he is stating an inferred fact, as distinct 
from a general proposition, because if they do not find the fact, 
they will reject his conclusion.®® Thus in Coco-Cola Co. v. Wirthman 
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Drug Co.,°* the basic facts were withheld as a trade secret, and it 
was held that the opinion was rightly rejected. But so far as the ex- 
pert is restricted to testifying upon a hypothetical state of facts to 
prevent his “invading the province of the jury” or giving an “opinion 
on the very issue before the jury,” the restriction may well be done 
away with, and has been in Wisconsin.97 

A very interesting case in which the Colorado Supreme Court 
reversed a conviction for murder upon the ground that it could not 
find upon bullets the marks that were the basis of a ballistics expert’s 
opinion is Matthews v. The People.®8 It would seem that it was not 
the marks, but a similarity of marks, that the court could not find, 
and that such was a matter for expert observation, as distinct from 
opinion,®® if not of expert opinion, and therefore not properly to be 
considered as real evidence by court or jury.1°° In Scott v. State? 
the qualifications of a witness to the defendant’s bad reputation were 
considered, and it was held that an opportunity for knowledge gained 
by visits to the community was enough, although the witness was 
not a resident of the community. It may be noted that the require- 
ments for a witness to reputation should include both experience and 
opportunity for observation,!°? for the witness must not only have 
had an opportunity to hear the local comments but the experience 
necessary to give proper weight to the local animosities that may have 
prompted them. 


V. PRESUMPTIONS AND BuRDEN OF PRrooF 


The opinion in Nelson v. State,1°8 recognized that the distinction 
between whether the presumption of innocence persists only until 
the jury are convinced beyond a reasonable doubt or throughout the 
trial is somewhat of a hair-splitting one, by following the Wisconsin 
rule that there will be reversal for error in that respect only if “the 
proof is not persuasive.” It is the policy of the law to protect per- 
sons accused of crime from the dangers of a miscarriage of justice. 
One instance of the legal expression of this policy is found in a 
caution to the jury not to consider the fact that the prisoner has 
been indicted as evidence of guilt, and another in the requirement that 





48 F. (2d) 743 a Cc. 8th, 1931). 

(1933) 8 Wis L. Rev. te: Wigmore thinks that the hypothetical question, aoe 
logically necessary, should be abolished in all cases. 1 WicMoRE, supra note 2, at $68 

89 Colo. 421, 3 P. (2d) 409 (1931). 

1 WicmorE, supra note 2, at §557, 4 ibid. §192 

-_* WIcMORE, supra note 2, at §1160. See Knoll : State, 55 Wis. 249, 12 N. W. 369 
(188 

1211 Wis. 548, 248 N. W. 473 (1933). 

vs | the distinction between the two, see 1 WicmoreE, supra note 2, at §651. See 22 
Micu. L R. 71 (1923) for criticism of a case that held a detective competent as to reputation 
in a 7B, not his home. 

103 210 Wie 441, 245 N. W. 676 (1932). 
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they be convinced beyond a reasonable doubt. Whether one or both 
of these are historically the result of or expressed by the presumption 
of innocence,!®* it seems obvious that their communication to the 
jury only in terms of the presumption of innocence would not be 
sufficiently explicit. But if the jury is fairly made aware of both 
precautions, it seems a quibble to suggest that a jury might be con- 
vinced by the evidence and still find a stage in their deliberations for 
the former precaution. It might depend upon at what stage of the 
trial the precaution or precautions were given, i.¢., at the commence- 
ment or when the case was submitted to the jury.1°5 

Booth v. Frankenstein’®* hints at the controversial question 
whether a presumption is a mere administrative device that aids the 
court in managing the trial, or whether it is also an aid to the court 
or jury in deciding ultimate questions of fact. It is generally agreed 
that the term “presumption” is properly used to mean that the trier 
of fact is required to find the existence of one fact from the existence 
of another fact, or of other facts, in the absence of evidence to the 
contrary. But how much evidence to the contrary? Just enough to 
avoid a directed verdict on the question? Or must it be evidence 
which the court believes? And, if it is not testimonial evidence 
directed to an ultimate fact, must it be such that the court draws 
the desired inference from it? Or must the evidence to the con- 
trary be such that the jury, or the court as trier of the ultimate 
facts, believes, etc.? What has been termed the orthodox view, 
supported by Thayer and Wigmore, is that a presumption has as its 
sole function the fixing of the duty of producing evidence to the 
judge to prevent a nonsuit or directed verdict. Once such evidence 
has been produced, the presumption has performed its function and 
disappears. It follows that on this theory a presumption need never 
be mentioned to the jury unless the facts upon which it is based are 
in dispute; there can be no conflicting presumptions; and a pre- 
sumption can never aid the jury or other trier of fact either as evi- 
dence, as a substitute for evidence, or by shifting or fixing the mea- 
sure of satisfying, the burden of persuasion.!°7 If the presumption 
is based upon facts from which an inference may be drawn, the in- 
ference remains as evidence after the presumption has been dis- 





14 THAYER, Supra note 2, at 558 (1898); Hinton, Cases on Evmence (2d ed. 1931) 
(“Chief Justice Parker’s suggestion of the presumption of innocence in Regina v. Muscot 
[10 Modern 192 (1714)] may be responsible for the modern rule requiring proof beyond a 
reasonable doubt > all criminal cases.’ 

. S&S, 23 F. (2d) 401 eee Farley, Instructions to Juries—Their 
Role in the Judicial Process, 42 Yate L. J. 194 (1932). 

106 209 Wis. 362, 245 N. W. 191 (1932). 

11 THAYER, supra note 2, at 313-352, 339 (1898); 5 Wicmore, supra note 2, at §§2483 ff, 
2491. 
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sipated, but the presumption is gone.1°* Some presumptions appear 
also to fix the amount of evidence that must be produced, but, ac- 
cording to this theory, it is not the presumption that does this, for 
the presumption is satisfied by 
such an amount of evidence or reason as may render the view contended 
for rationally probable. . . . It is the substantive criminal law and the sub- 
stantive law of persons respectively that fix the rule about the strength 
of conviction that must be produced in the mind of the tribunal in order 
to hold one guilty of crime, or to find a child born in wedlock to be 
illegitimate.199 


As to the basis of presumptions, Thayer pointed out that “They may 
be grounded on general experience, or probability of any kind; or 
merely on policy and convenience.” 

A new view was developed when Bohlen, accepting this statement 
of the reasons for a presumption’s existence, in 1920, followed by 
Morgan in 1931, suggested that the operative effect of a presumption 
should depend upon the reason or reasons for that particular pre- 
sumption’s existence.11° They had no difficulty in finding cases in 
which presumptions were held to be conflicting and the conflict re- 
solved on the basis of which was the “stronger” presumption ; cases 
in which the presumption was held to take the case to the jury 
against counter-evidence ; and cases in which presumptions reached 
the jury as evidence, or as having probative value, or as affecting the 
burden of persuasion. Morgan concluded that the apparent certainty 
and simplicity of the older view were wholly illusory, and said: 


To contend that a presumption which has behind it only considerations of 
convenience should have the same procedural consequences as one in accord 
with the normal balance of probability or supported by accepted ideas of 
desirable social policy, or both, is to argue for a crass rule of thumb and 
to approve a sort of action in this field which provokes severe comdemna- 
tion in most others.111 

It is not difficult to find cases in Wisconsin holding that certain 

presumptions require more than “some” evidence to rebut them, and 

thus affect the measure of persuasion.!!2 But the cases are not clear 





208 Chafee, Prograss of the Law—Evidence, 35 Harv. L. Rev. 302, 310 (1922). It is 
this that makes it difficult to understand many cases for one cannot tell whether the court 
is relying on the presumption or the inference inherent in it. 

109 THAYER, supra note 2, at 336. See comment by Morgan, infra note 110, at 922. 

120 Bohlen, The Effect of Rebuttable Presumptions of Law upon the Burden of Proof, 
(1920) 68 U. Pa. L. Rev. 307; Morgan, Some Observations Concerning Presumptions, 
(1931) 44 Harv. L. Rev. 906. See also McCormick, Charges in Presumptions and Burden of 
Proof, (1927) 5 N. C. L. Rev. 291; Morgan, Instructing the Jury upon Presumption and 
Burden of Proof, (1933) 47 Harv. L. Rev. 59. 

111 Morgan, id. at 924. 

113 Chase v. Woodruff, supra note 112. (Presumption of delivery of a deed from possession 
155, 240 N. W. 818 (1932) (legitimacy); Wiger v. Ins. Co. 205 Wis. 95, 236 N. W. 534 
(1931) (suicide). For a discussion of the possibility of reconciling the treatment of the pre- 
sumption of suicide with the accepted theory of presumptions, see N. Y. Life Ins. Co. v. Ross, 
30 F. (2d) 80 (C. C. A. 6th, 1928). 
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as to whether the different measure of persuasion applies only on a 
preliminary question for the court of whether the presumption has 
been rebutted, with the presumption being out of the case and not 
mentioned to the jury if the court finds that it has been rebutted.113 
Counsel posed the question for the court in an early case, the opinion 
of which reports: 


But the learned counsel for the plaintiff very ingeniously argue that the 
presumption that the defendant’s locomotives were not properly constructed 
and equipped ... . has the force and effect of testimony in the case; and 
that the question whether the testimony introduced for the purpose of over- 
coming such presumption is sufficient for that purpose, is necessarily a 
question of fact to be determined by the jury. The argument would prob- 
ably be a sound one, were this a presumption of fact. But the presumption 
is clearly one of law, and is governed by an entirely different rule. Its 
weight and effect, and the amount and character of the proof necessary 
to overcome it, are question for the court ... .114 


The presumption in that case was based on the consideration that the 
evidence was more available to the railroad company than to the 
plaintiff, and the court characterized it as “weak.”145 In Enea v. 
Phister,’1® the presumption of agency of the driver from the owner- 
ship of the car by the defendant was placed on the same ground. 
Speaking of whether the presumption was rebutted by the testimony 
of the defendant that the car was not being used in his business, 
the court said: “The jury was not obliged to believe the defend- 
ant’s testimony.” But if it takes evidence which a jury credits to 
rebut a presumption of this type, the burden of persuasion has been 
affected, and the presumption is of concern to the jury.1!7 

Booth v. Frankenstein involved a head-on automobile collision 
in which the defendant’s intestate was killed. P sued for personal 
injuries and property damage. D counterclaimed for damages to the 
estate of the decedent and wrongful death. The jury found that P 
was not negligent and that D’s intestate was negligent in operating 
his car on the wrong side of the highway, and judgment was entered 
for P on the verdict. On appeal, D contended that the evidence did 
not sustain the finding that the deceased was negligent in being on 
the wrong side of the road, because there was at most an unex- 
plained presence on the wrong side of the road and because there 





443 Chas v. Woodruff, supra note 112. (Presumption of delivery of a deed from possession 
by the grantee must be rebutted by clear and satisfactory evidence to make a jury question.) 

14 Spaulding v. Ry. Co., 33 Wis. 582, 591 (1873). 

15 Spaulding v. Ry. Co., 30 Wis. 110, 123 (1872). 

116 180 9, 192 N. W. 1018 (1923). See Also Reeves v. Midland Casualty Co., 
170 Wis. 370, 174 N. W. 959 (1920) (‘The presumption, with the evidence, made an 
issue for the .. . jury.’’) 

47 For a review of recent decisions showing several contra to this view and adhering to 
the orthodox view, see Note (1933) 46 Harv. L. Rev. 1138, 1141. 
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was a presumption that the deceased used due care for his own safety. 
But the court said that mere operation on the wrong side of the road 
‘made at least a prima facie case of negligence and is enough, in the 
absence of an explanation which the jury is bound to accept, to war- 
rant a conclusion of negligence ....” The court also spoke of 
this as giving rise to an inference of negligence and said: “This 
inference is a genuine inference of fact, and sufficient to rebut the 
presumption of due care on the part of the deceased.” The Wis- 
consin court has said that the presumption of due care of a decedent 
is founded on the instinct of self-preservation.!18 

Suppose that there had been no other evidence in the case and 
that at the close of the evidence P had moved that the court direct a 
verdict that D’s intestate was negligent. P had the burden of per- 
suasion on this issue. On his side was the evidence that the deceased 
was on the wrong side of the road. On D’s side was nothing but 
the presumption of due care, and if a presumption is rebutted when 
enough counter evidence is in to make a jury case, there was nothing 
left but the inference if any, of due care from the instinct of self- 
preservation. The court would not have directed a verdict for P 
on that issue.!1® If that is because an inference of due care re- 
mains, the case would go to the jury on the relative probabilities that 
negligence was the cause of operation on the wrong side of the road 
on the one hand, and of a person’s risking or carelessly being negli- 
gent on the other. Considered abstractly as two general propo- 
sitions with no other information as to the circumstances of the 
particular case, one would suppose that the answer would always 
be the same, but to so hold would be to make conflicting presump- 
tions of these propositions and would eliminate the rhetorical stage 
of the trial in which counsel seek to persuade the jury that one is 
more probable than the other. 

But there may be other grounds for the presumption of due care 
hy a decedent. Some have said that it was created to aid a plain- 
tiff in states where the burden of showing his own due care is on 
him, which would not apply here.12° It might also be based on the 
comparative ability of the parties to produce evidence. If so, ought 








148 Sweeo v. R. Co., 183 Wis. 234, 238, 197 N. W. 805 (1924). Courts differ as to 
whether the instinct of self-preservation affords an inference of due care. Note (1933) 84 
A. L. R. 1224 especially at 1232 n. 18. The following cases spoke of a presumption against 
one’s knowingly risking his person. Worsley v. Johnson. 172 Wis. 325, 330, 178 N. W. 457 
(1920); Rusezck v. R. Co., 191 Wis. 130, 134, 210 N. W. 361 (1926); Rogers v. Lurye Fur. 
Co., 193 Wis. 496, 499, 211 N. W. 782 (1927). 

119 Seligman v. Hammond, 205 Wis. 199, 203, 236 N. W. 115 (1931); cf. Clemons v. R. 
Co., 137 Wis. 387, 394, 119 N. W. 102 (1908). 

120 Note 84 A .L. R. 1238 n. 27; Kotler v. Lalley, 112 Conn. 86, 151 Atl. 433 (1930), noted 
in (1931) 44 Harv. L. Rev. 292, and, on another point, in (1931) 6 Wis. L. Rev. 168 (1931). 








258 WISCONSIN LAW REVIEW 


not the survivor to have at least the duty of persuading the jury 
that he has in good faith given them all the information that he has 
and possibly also that the decedent was negligent? To so hold would 
affect the burden of persuasion. This would justify holding that 
the presumption of due care takes the case to the jury, and seems 
more satisfactory than to hold that a dubious inference of due care 
does so. 

In Krantz v. Krantz,'*4 the court again used the formula, “Pre- 
sumptions do not run backward”; this time to express the general 
proposition that death does not prove death at a particular time prior 
to its discovery. A case was cited in which the phrase was used to 
express the proposition that proof of a defect in a railroad car at 
a certain time did not constitute proof that would sustain a verdict 
that the defect had existed a mile and a half back, when the defend- 
ant received the car, in which case the court referred to the presump- 
tion of the continuance of life, and inferred that it also was based on 
a one-way inference, 1.e., that proof that a man was alive at one time 
is no proof that he was alive at an earlier time. But a presumption 
based on an inference must run whichever way or ways the infer- 
ence runs, and the statement that “presumptions do not run back- 
ward” can no more be generally true than the statement that “a 
presumption cannot be based on a presumption,” or that “an in- 
ference cannot be based on an inference,” which the courts often re- 
peat when they wish to reject an inference.!** 

Pawlowski v. Eskofski'** refused to apply the res ipsa loquitur 
doctrine to an automobile tire blowout, its reasoning suggesting that 
that doctrine is grounded solely on the inferences inherent in the fact 
situations on which it is founded. If the doctrine were based on 
the comparative convenience in producing evidence or on a policy of 
encouraging care, as in some of the derailment cases, there might be 
a different result.!*4 


VI. INTERESTED SURVIVORS 


The roundly condemned!*5interested survivor statute, with which 
our court has had an experience common to states with such a 


24211 Wis. 249, 248 N. W. 155 (1933). 

23] WicMORE, op. cit. supra note 2, §41, cf. 2 CHAMBERLAYNE, THE MoperN Law oF 
Evmence (1911) §1029; McDermott, /nference from an Inference, 9 TENN. L. Rev. 87. See 
Note (1915) 28 Harv. L. Rev. 795; (1921) 16 Itz. L. Rev. 48. 

23209 Wis. 189, 244 N. W. 611 (1932). 

124See Note (1929) 64 A. L. R. 256. Ormond v. Wis. P. & L. Co., 194 Wis. 305, 
216 N. W. 489 (1927) expresses the policy without reference to burden of proof or 
presumptions. See (1930) 5 Wis L. Rev. 432 on res ipsa loquitur. 

123 WIGMORE, op. cit. supra note 2, 578; Henry W. Taft, Comments on Will Contests in 
N. Y. (1921) 30 Yate L. J. 593, 605; Morcan anv oTHERS, THE Law oF Evivence, Somer 
Proposats ror Its Rerorm (1923), 23-35. 
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statute,!2° was up for construction only twice this last year. Lowry v. 
Lowry'?7 held that the statute did not exclude the testimony of 
the agent of the deceased, who had no interest in the outcome of the 
case, although he was a formal party, but not a necessary party, to 
the action. Most courts, however, have enforced the statute “with 
the most rigorous literalness.”128 Krantz v. Krantz'?® again presented 
the question whether the survivor of an event observed by him and 
the person, since deceased, under whom his opponent sustains his 
liability, and which event is the foundation of the case, is barred by 
the statute from testifying to it. If the purpose of the statute usually 
recognized, i.¢., to put the survivor in as disadvantageous a position 
as his opponent, were served, the testimony would be barred. But 
the court, while recognizing that there are decisions to that effect, 
very properly limited the statute to transactions which they described 
as “mutual ... in which both . . . actively participated,” basing 
this on the words in the statute “by him personally with.” While 
this definition will not operate as a precise rule of thumb, it should 
usually be a sufficient guide. 


VII. Hearsay 


The hearsay rule, the most extensive and important of the ex- 
clusionary rules of evidence, did not require a great deal of considera- 
tion by the court this year. Pawlowski v. Eskofski'®® involved an 
admission by the adoption of the statement of a third person, which, 
as the statement of the third person, would be hearsay not within 
any exception to the hearsay rule. While the defendant was inflating 
a tire a bystander said that it would go to pieces in a few miles, to 
which the defendant replied that he would take a chance on it. Did 
this reply admit the truth of the statement? The court recognized 
the question to be one of relevancy or probative force, which would 
normally be for the jury, but which is uniformly handled by the 
courts on questions of this sort. The answer was so equivocal that 
there really was nothing but the hearsay statement of the bystander 
for the jury to consider. In Nelson v. State1®' a paternity proceed- 
ing, the mother, on the subject of whether she had told the defend- 


1226 Dilger v. Est. of McQuade, 158 Wis. 328, 148 N. W. 1085 (1914) (‘‘We have few 
statutes that the bench and bar have found so difficult to understand and apply....” 
Up to 1921 the New York statute had been before the appellate courts 324 times. MorcANn 
AND OTHERS, op. cit. supra note 125, at 29. 

1227211 Wis. 385, 247 N. W. 323, 248 N. W. 472 (1933), noted in (1933) 8 Wis L. 
Rev. 374. 

24 Henry W. Taft, op. cit. supra note 125, 605; Corbett v. Kingan, 19 Ariz. 134 (1917). 

129211 Wis. 249, 248 N. W. 155 (1933). 

139 209 Wis. 189, 244 N. W. 611 (1932), noted in (1933) 8 Wis. L. Rev. 373. 

191210 Wis. 441, 245 N. W. 676 (1932). 
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ant that she was pregnant by him, testified: “I started to tell him 
and he laughed at me and I decided that was the end.” Was his 
response inculpatory, exculpatory, or equivocal ? 

Booth v. Frankenstein'8? involved a claimed admission by con- 
duct, by the failure to call a witness. Wigmore recognizes the sim- 
ilarity of this to admission by words, but limits the term “‘admission” 
to the latter.18% Whenever the inference is from a human belief, 
whether that belief is proved circumstantially or testimonially, to 
the fact believed, the method of proof is testimonial and if the person 
whose belief is being used is not subject to cross-examination, the 
evidence is subject to the objections to hearsay, but admissable as 
an admission if the belief is that of a party.'8* In the case in question 
the trial court instructed the jury that the failure of defendant ad- 
ministratrix to call as witnesses two women who were riding in the 
car with her intestate might be considered by them. But here, as 
in the case of an admission by silence or adoption, the problem is 
really one of relevancy, i.¢., the failure to call the witness is relevant 
only if it would be natural to suppose that he would have been pro- 
duced if his knowledge were favorable.'**° That depends upon the 
circumstances, and they must be rather clear to justify an instruction, 
the effect of which would be to indicate an opinion of the court. 
The supreme court therefore held the instruction error, although it 
conceded that it would have been proper for counsel to present the 
facts in argument. In Goetz v. Herzog!** another question of rel- 
evancy was decided by the court: an offer by a witness to bet on 
the outcome of the case was held not to show interest or bias, and 
it was therefore held not error to sustain an objection to a question 
intended to elicit that fact on cross-examination. In Booth v. 
Frankenstein'®? there was suggested by counsel but found not 
present by the court a problem of the res gestae or startling event 
exception to the hearsay rule, i.e., must the declaration relate to the 
event that prompted it? The statement was: “I told Dad all the 
time to stay on the right-hand side.” The objection was that it re- 
lated to facts prior to the accident. The court said that it implied 
that the deceased was on the wrong side at the time of the accident 
But if it had related to relevent facts prior to the accident, ought not 
the statement to have been admitted if it was prompted by and a 





433 Booth v. Frankenstein, 209 Wis. 362, 245 N. W. 191 (1932). 
133 2 WIGMORE, Evmence. supra note 2, $1052 

141 id. * b). 

133 4 id. §28 

#210 Wis. “-, 246 N. W. 573 (1933). 

187 Supra note 85. 
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result of the accident 7188 In Schroeder v. State1®® testimony based 
on current market quotations published in standard publications 
was admitted, and, although it does not clearly appear that it was 
the hearsay problem that was being considered, the decision is sup- 
ported by authority.14° In First National Bank v. Naylor,'*! the 
report of the person at one end of a telephone conversation to one 
listening to him of what the person at the other end said was ex- 
cluded as hearsay. This seems clearly correct.14? 


VIII. Remote AND PrejupIcIAL EvipENCE 


Remote and prejudicial evidence is the phrase often applied to 
evidence which is relevant, but of such slight weight that usually, 
when coupled with the fact that it may have an improperly preju- 
dicial effect, it is excluded. A photograph is a sort of cross between 
or a combination of testimonial and real evidence. In Cottrill v. 
Pinkerton148 the trial court admitted a photography of the plain- 
tiff’s face taken four weeks after the injury to show its scarred 
condition. It also admitted a photograph taken about twelve years 
before the injury. The objection made was that they were calculated 
to unduly excite the juror’s sympathies. No doubt the photographs 
were presented by a competent witness as a communication of his 
knowledge ;!4* the condition of the face twelve years before not too 
remote ;!45 and the appearance after the injury as exciting sympathy 
a matter for the trial court’s discretion.14® 


IX. CoNncLusion 


It has been said that the difference between law in the books and 
law in action is no better illustrated than by the difference in the 
treatment of the rules of evidence by lawyers in the United States 
and English lawyers. The former, it is said, continually raise a 
barrage of technical objections, droning out the general “incompe- 
tent, irrelevant, and immaterial” as though it were a response to 
a litany of questions, without regard to the merits of the issue, and 





138 Hupfer v. National Distilling Co., 119 Wis. 417, 96 N. W. 809 (1903); Cf. Holman v. 
State, 243 S. W. 1093 (Tex. Cr. 1922); Agassiz v. London Tramway Co., 21 W. R. 199 
(1872), excluding, and Herring v. Hood, 55 Okla. 737, 155 Pac. 253 (1916); Chapman v. 
Bimel-Ashcroft Mfg. Co., 263 S. W. 993 (Mo. 1924), admitting. See 3 Wicmore, op. cit. 
supra {pote 2, $1750 (c). 
139 210 Wis. 366, 244 N. W. 599 (1932). 
1493 WicmorE, op. cit. supra note 2, §1704. See also 1 ibid., §§657, 665. 
41211 Wis. 225, 247 N. W. 855 (1933). 
143 CH, Takahaski v. Hecht Co., 64 F. (2d) 710 (Ave. D. C. 1933) (A bystander can 
relate thet part of the phone conversation that he heard 
43211 Wis. 310, 248 N. W. 124 (1933). 
ej WicMoreE, op. cit. supra note 2, $790. 
148 Jd. at §792 (1). 
46 Jd. at §792 (2); 2 Jd. $1158; Baxter v. R. Co., 104 Wis. 307, 324, 80 N. W. 644 
(1899). 
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in such a way as to prevent any intelligible information from being 
elicited from the witnesses. There is a great deal of truth in this 
charge, especially during the early stages of the trial when counsel 
are still none too confident about what are the merits. There is no 
doubt that in England these captious attempts are conspicuous to 
American observers by their comparative absence. This may be due 
to a different traditional attitude toward litigation, although the 
English have not been supposed to be free from the sporting theory 
of justice. It is more likely due to the greater powers of the English 
judges and to the greater experience of the trial lawyers with a con- 
sequent better appreciation of the nature of judicial proof and the 
purposes of the rules of evidence. Such experience gives an appre- 
ciation of the principle of advocacy that “A man who abounds in 
objections finds no favor with court or jury.”!47 This principle 
should apply with more force to unsound objections than to sound ob- 
jections to unimportant testimony, although it is the latter aspect that 
is usually stressed. 

It is undoubtedly true that many lawyers, and some judges, 
do not understand the purposes of the rules of evidence, but have 
learned some well-sounding statement of a rule or form of objection 
which the former iterate whenever a question or answer seems likely 
to hurt or seems to come within the form of the objection or rule 
and which the latter take seriously, thus encouraging the former to 
press the point even into the appellate court, although often only 
carrying it as an incidental hitch-hiker on a journey made for other 
reasons. 

The failure of Americans to appreciate the true nature of judi- 
cial proof and the rules of evidence cannot be charged to a failure of 
legal writers. One of the greatest, if not the greatest, of legal 
treatises is Wigmore’s Evidence, and Thayer’s Preliminary Treatise 
is equally a masterpiece of its kind. Greenleaf was the foundation 
for many works, and today Morgan, Hinton, McCormick and others 
are publishing studies on fundamental problems that should go far 
to reduce the volume of evidence points in the appellate courts. 

The difficulty has been that an understanding of evidence can 
come only with an awareness of the nature of judicial proof, a com- 
plete analysis of the substantive law and facts of the case so that 
the prime purpose of the item of evidence offered and how it oper- 
ates may be seen, and a practical experience that will enable one to 
have some sympathy for rules of evidence based on practical exper- 
ience. Students study evidence without such a background, and com- 
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plain that they are not handed rules which they can apply mechan- 
ically without regard to the case involved or their understanding or 
‘ack of understanding of it, and unless they have a great deal of trial 
experience to make them continue their studies, they undoubtedly 
carry this attitude throughout their practice, and perhaps to the 
bench. The result is an attempted formalistic, mechanical applica- 
tion of rules. Wigmore’s Principles of Judicial Proof'*® and some 
works on advocacy, such as Osborn’s Questioned Documents'*® and 
The Problem of Proof'®® should help to an understanding of the 
nature of judicial proof. Michael & Adler’s, The Nature of Judicial 
Proof,!®! makes an analysis in which formal logic is stressed. Al- 
though a rather dead level of precision in terminology makes the 
reading of it heavy going and sometimes gives one a feeling that 
there is too much grammatically sound but exotic English, there is 
meat in it. Formal logic may give one nothing back that one does 
not first put into it, but it may at least force one to get something 
to put into it. And it has been the writer’s experience that many suc- 
cessful pracising lawyers have not scorned to take an interest in 
logic. 

This year’s grist of evidence problems that reached the supreme 
court seemed to the writer to reveal how important it is for lawyers 
to understand not only the phrasing but the purpose of the rules. 
The parol evidence rule and interpretation are for the purpose of 
protecting writings. Under the parol evidence rule the questions are: 
Is the writing conclusive? Is it exclusive? Although both of these 
questions depend upon the intention of the parties, by phrasing them 
in such a way as to give objectivity to their determination—e.g., 
receipt or release, recital or contract, contract or mere memorandum, 
is the contract complete, is the term consistent with the contract,— 
the impression is given that these are questions of law, or that one 
can by learning some general rule answer them or tell how a court 
will answer them. So far as courts permit or give this impression 
by their language, there is ground for exasperation. Although de- 
cisions have hardened into rules for some typical situations, usu- 
ally the question is one of fact on all the circumstances of each case. 
To protect writings the court takes over the decision of one phase 
of this question. One who understands that will have no illusions 
about the value of precedent or knowledge of rules in such a prob- 





148 WiGMORE, PRINCIPLES OF JupictiaL Proor (2d ed. 1931). This is a one-volume 
work; not the five-volume work on evidence. 

49 OsporN, QUESTIONED Documents (2d ed. 1929). 

18% OsBoRN, THE PROBLEM OF Proor (1922). 

181 MICHAEL & ADLER, THE NATURE OF JupiciAL Proor (Columbia University, 1931. Not 
yet published.) 
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lem. In the interpretation of writings, the thing to understand is 
likewise to be objective and to give effect to the expressed rather than 
the secret intention. This is done by limiting meanings to certain 
“standards,” but here the standards are not so much of reasonable- 
ness but of actual existences, e.g., the dictionary meaning, a trade 
meaning, a local meaning, etc. If the language bears more than one 
such meaning, it is not adding a term or giving effect to a secret 
intention to admit evidence to determine which of the expressed 
meanings is to be given effect. There will, of course, be cases where 
such would be the effect, more or less obviously, and one who under- 
stands the purposes of the rules will not be misled. For example, 
suppose a contract provides that a retailer of a product sold by him 
to farmers can settle with the wholesaler by giving to the wholesaler 
“farmers’ notes.” The wholesaler claims that this means notes 
indorsed by the retailer, and that it was so agreed. The retailer 
denies this. The court will decide whether the phrase may mean in- 
dorsed notes, or whether to so hold would add a term, and, if it 
decides that it would not, whether it would admit evidence and leave 
to the jury the question whether it was in fact so agreed. Is the 
question decided by the court one of “law” or one which some rule 
will answer ?!52_ Wigmore’s treatment of this whole subject is as 
thrilling as a perfectly played symphony or as any other masterpiece 
can be.15§ But even he has not said the last word. 

The purpose of the rule against evidence obtained in violation 
of constitutional rights is, of course, the protection of those rights, 
not the furtherance of truth. The court decides whether there was 
cause for a search under the rule that the court decides preliminary 
questions of fact on which the competency of evidence depends.'54 

The purpose of the doctrine of judicial notice is to expedite trials. 
Ought it to be extended to matters of scientific knowledge? And could 
not trials also be expedited further by limiting the issues to those 
in bona fide dispute?455 The Wisconsin Court has not utilized the 
doctrine of judicial notice, as some have, as a device to remove 
questions of fact from the realm of proof. 

The opinion rule is unquestionably irrational as often applied, and 
courts could no doubt be persuaded of this if counsel would fam- 





182 Darling & Co. v. Frank Carter Co., 208 Wis. 222, 242 N. W. 519 (1932); cf. Kurzon 
v. Espenhains Dry Goods Co., 211 Wis. 629, 248 N. W. 149 (1933) (Would it be adding 
a ~~) to permit proof that by “mercantile business’’ the parties meant ‘department 
store’’?). 

1535 WicMORE, op. cit. supra note 2, §§2400-2478, especially §$2443 et seg. on negotiable 
instruments. 

14 Morgan, Functions of the Judge and Jury in the Determinati of Preliminary 
Questions of Fact (1929) 43 Harv. L. Rev. 165. 

"3 See Tue Law or Eviwence, Some Proposats ror tts Rerorm, (Commonwealth Fund 

Cuneta 1927) c. I 
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iliarize themselves with the true justification for it as set forth in 
Wigmore. The hypothetical question for experts should be care- 
fully considered with a view to its abolition. The purpose of the 
section 357.12 of the Wisconsin Statutes, relating to the appoint- 
ment of experts on the issue of insanity in criminal trials, might 
possibly be extended to other issues or to civil cases. 

The subject of presumptions has been the subject of almost as 
much confusion as the parol evidence rule. Bohlen and Morgan 
have pointed a way out that is rational, if somewhat complicated, 
by suggesting that the purpose served by a presumption be the guide 
to its treatment. Recently the United States Supreme Court was 
asked to extend the presumption that a woman is capable of bearing 
children as long as she lives to the case of a woman all of whose 
organs of reproduction had been removed by a surgical operation. 
The court refused, but had the presumption been based upon some 
ground of expediency or policy and not upon probabilities, it might 
not have refused, and so intimated.15¢ 

It is difficult to find a rational basis for the statute excluding 
the testimony of an interested survivor to conversations or trans- 
actions with a decedent. It is a vestige of the former disqualifica- 
tion of all interested witnesses. Experienced lawyers have con- 
demned it, and where it has been abolished it has not been la- 
mented.157 

The hearsay rule, the most prominent of the exclusionary rules, 
was not conspicuous in the decisions this year. But this does not 
prove that the conditions of the statute relating to business entries, 
concerning as they do both hearsay and refreshment of recollection 
or preserved memory,!5? have not given attorneys difficulty or de- 
prived parties of evidence. The adoption of the statute recommended 
by the Commonwealth Fund Committee and adopted in New York!5® 
should be considered. The res gestae rule, which at one time seemed 
to bid fair to make the application of the hearsay rule pretty much 
a matter of judicial discretion, which perhaps it showld be, 
seems to be limited pretty much to startling events.1®4 An oppor- 





14 U. S. v. Provident Trust Co., 54 Sup. Ct. 389 (1934). 

15t Supra note 155, at c. III and c. VI. 

158 See Dahl v. Crook, 208 Wis. a 243 N. W. 426 (1932). 

139 Supra note 155, at c. V, 63; . Civ. Practice Act, N. Y. Laws 1928, §374 (a), 
c. 33a. 

109 See supra note 155, at c. IV, 49. 

161 But see McComb v. McComb, 204 Wis. 293, 234 N. W. 707 (1931). A study made 
by students in an evidence seminar of the Wisconsin cases in which evidence had been ad- 
mitted or excluded because it was or was not “a part of the res gestae’ revealed that in 
almost all cases the decision was correct when tested by one of the many more precisely 
stated exceptions to the hearsay rule. It is expected that this study will later be published. 
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tunity for a more complete consideration of the rule limiting dying 
declarations to criminal cases was not presented.!*? 

The Wisconsin statute on the physician-patient privilege did no 
damage this year so far as revealed in the Supreme Court Reports. 
Nor did the rule against impeaching one’s own witness. The other- 
wise wholesome rules relating to impeachment were not called into 
play, nor were the rules against proof of other crimes, which some- 
times conflict with them.'®% 

Of course the rules of evidence have no sense to them when ap- 
plied mechanically, without regard to the purpose behind them or 
their historical origins.1®* Moreover, the court will refuse to hold 
their violation prejudicial error if it could have done no harm; and 
sometimes, one may suspect, will so refuse even though the evidence 
is of moment when the rule itself is one that should have been 
abolished or covered by a statute or new exception.1®® But what- 
ever the value of the rules, they exist, and the life of the lawyer will 
be happier if he understands their functions as well as their wording. 





163 See Schabo v. Wolf-Peper Trans. & S. Co., 201 Wis. 190, 229 N. W. 549 (1930). 
See supra note 157. The adoption of the statute recommended would do away with the 
necessity for dying declaration or declaration against interest exceptions, with their artificial 
limitations. 

13 A recent article in remote and prejudicial evidence is a. The Rule of Exclusion 
of Similar Fact Evidence: England (1933) 46 Harv. L. Rev. 

4 For recent refusals to take such an attitude, see Fuak .s U. S., 54 Sup Ct. 212, 
78 L. ed. 231 (1933), and U. S. v. Provident Trust Co., supra note 156. 

165 Beilke v. Knaack, 207 Wis. 490, 242 N. W. 176 (1932) (Holding the admission of 
hospital records error, but not prejudicial. Hospital records should be competent without 
calling the nurses who made them. See supra note 156, and Note (1931) 75 A. L. R. 378.) 
































CONTRACTS TO DEVISE AND BEQUEATH!' 
Leo H. Hirscu, Jr. 


It has long been recognized that a person may bind himself by 
an enforceable contract to make a certain testamentary disposition.? 
Such contracts have become so common that some courts have viewed 
them with alarm and have been hesitant to enforce them unless con- 
clusively established by the evidence.* Such contracts are not illu- 
sory, for every enforceable contract to make a will must contain, 
expressly or impliedly, an agreement by the promisor not to revoke 
the will so made. 

Similarly, contracts not to make a will, but to leave unaltered 
the disposition provided by the intestate laws® or by a prior will ;7 





1This paper is limited, with very few exceptions, to a study of the law in California, 
Illinois, Massachusetts, New Jersey, New York, Pennsylvania, and Wisconsin. 

2 The oldest English case is Goilmere v. Battison, 1 Vern. 48, 23 Eng. Reprint 301 
(Chancery 1682). Specific performance was granted of a contract by a feme sole that if 
she die without issue she would give to plaintiff $500 or devise to him certain land. She 
made no gift to plaintiff and devised the land to her second husband. The leading cases in 
the jurisdictions considered in this paper are Owens v. McNally, 113 Cal. 444; 45 Pac. 710 
(1896); Whiton v. Whiton, 179 Ill. 32, 53 N. E. 722 (1899); Wellington v. Apthorp, 145 
Mass. 69, 13 N. E. 10 (1887) ; Johnson v. Hubbell, 10 N. J. Eq. 332, (1855); Parsell v. 
Stryker, 41 N. Y. 480 (1869); Logan v. McGinnis 12 ’Pa. 27 (1849); and *Jilson v. Gilbert, 26 
Wis. 637 (1870). 

?“Contracts of the character in question have become so frequent in recent years 
as to cause alarm, and the courts have grown conservative as to the nature of the evidence 
required to establish them . Such contracts are easily fabricated and hard to disprove, 
because the sole contracting party on one side is always dead when the question arises. They 
are the natural resort of unscrupulous persons who wish to despoil the estates of the od 
cedents . . We wish to be emphatic upon the subject, for we are impressed with the 
danger, and aim to protect the community from the spoliation of dead men’s estates by 
proof of such contracts through parol evidence given by interested witnesses.’”’ Hamlin v. 
Stevens, 177 N. Y. 39, at 47, 48, 50; 69 N. E. 118 at 120, 121 (1903). As to whether 
the promisor is always dead when litigation arises, see II, sec. D, infra. ‘Contracts 
claimed to have been entered into with aged or infirm persons, to be enforced after death 
to the detriment and the disinheriting of lawful heirs, who otherwise would be entitled to 
their estates, are properly regarded with grave suspicion by courts of justice, and should be 
closely scrutinized and only allowed to stand when established by the strongest evidence.’ 
Shakespeare v. Markham, 72 N. Y. 400 at 403 (1878). See also Dilger v. McQuade, 158 
328, 148 N. W. 1085 (1914); Burdick v. Grimshaw, 113 N. J. Eq. 591, 168 Atl. 186 (1933). 

*Collier v. Rutledge, 136 N. Y. 621, 32 N. E. 626 (1892). Plaintiff rendered services 
for the testator, the latter agreeing to compensate plaintiff in his will. Testator left 
nothing. His estate was insolvent. Plaintiff was held entitled to more than nominal damages. 
The agreement was to make compensation by will, not provision for compensation. The 
promise was not illusory. Plaintiff can sue as an ordinary creditor. 

5 Wellington v. Apthorp, supra note 2. An action for breach of contract to make a will 
bequeathing plaintiff $5000 in return for services was held to be against the administrator c.t.a. 
of the promisor. The testatrix made a will pursuant to the contract but later revoked it. 
ag Ee held that the contract must have meant a will not to be revoked; otherwise it would 

illusory. 

“The mere fact of a promise to make a will in appellant’s favor would not be sufficient; 
it would have to appear that the testator also expressly agreed not to revoke it, or that the 
character of the transaction was such that an agreement to that effect must necessarily be 
implied therefrom.’’ In re Craig’s Estate, 298 Pa. 235, 241, 148 Atl. 83, 85 (1929). 

Taylor v. Mitchell 87 Pa. 518 (1878). Testator agreed in a sealed instrument not 
to interfere by deed or will with the rights of certain persons “to their free and equal share 
in all my real estate.’”’ Action of ejectment against devisees under a later will and their 


tenant, plaintiff claiming under the agreement. Judgment for plaintiff held affirmed. The 
contract is not testamentary in character so as to be revocable by a later will. The con- 
tract amounts to a covenant to stand seized to the use of his_heirs. The devisees are not 


innocent third parties, but stand in the testator’s shoes. See Dicken v. McKinlay 163 Ill. 
318, 45 N. E. 134 (1896). Plaintiff alleges that her grandmother, in adopting her orally 
promised her mother and her guardian that she would make no will which would deprive plain- 
tiff of her intestate share in the grandmother’s estate. The consideration was the plaintiff’s 
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or to revoke a will and die intestate™ can be enforced. Strictly 
speaking, sometimes these contracts merely state that the promisor 
will not deprive the promisee of a certain share in the promisor’s 
estate,’ so that there would be no breach if the promisor made a will 
affecting parts of his estate not promised to the promisee. But there 
is no real difference, for even if the contract prohibits the making of 
a will, the promisee’s damages, in case his interest was not changed 
by the will, would be nominal. 

On the other hand, the donee of a power of appointment exer- 
cisable by will, cannot make a valid contract agreeing to appoint 
a certain person.® The principal reason for this is that the donor 
wants the appointment made according to the final judgment of 
the donee.!® 


Types oF ContTrActs TO DeEvVISE AND BEQUEATH 


A. Care FoR THE AGED 


Probably the most common type of contract to devise or bequeath 
is one in which the consideration for the testator’s promise is an 
agreement to care for the testator for the rest of his life.1t These 
contracts are particularly valuable to an old person who does not want 





mother’s permitting the adoption. The plaintiff’s intestate share was one-fifth. The will left 
her imately one twenty-fifth. Bill to declare contract enforceable against the legatees 
and t plaintiff be declared entitled to one-fifth. Demurrer to complaint sustained. On 
appeal, held affirmed. The Statute of Frauds is a bar, the contract dealing with an interest 
in land. Adoption is not sufficient part performance. The Statute is equally applicable to 
a contract of this sort as to a contract to make a will. This contract really amounts to an 
agreement that if a will is made, it will give plaintiff one-fifth of the testatrix’s estate. It is 
analagous to an agreement by A that if he sell his land, he will sell it to B at a certain 
price. Such an agreement would be within the Statute. 

™Kine v. Farrell 71 App. Div. 219, 75 N. Y. Supp. 542 (ist Dept., 1902). Plaintiff's 
husband promised for good consideration not to revoke a will leaving ali to her. A later will 
breaching this contract was admitted to probate. Plaintiff was cited in the probate proceedings. 
Held, this did not bar plaintiff's action. The will had to be admitted to probate, 
validly executed. While the legal title to the property was in the defendant executors and 
trustees, that title was “impressed with a resulting trust in favor of the plaintiff for the 
performance of the testator’s agreement with her.” 71 App. Div. 219, 220, 75 N. Y. 
Supp. 542, 543 (1902). Jones v. Abbott, 228 Ill. 34, 81 N. E. 791 (1907). Plaintiff 
alleged that her father promised for good consideration either that he would leave his will un- 
revoked, or else that he would die intestate. Thereafter he made new will leaving the plaintiff 
$500, and the residue to the defendants, his other intestate heirs. Plaintiff’s bill in partition 
action dismissed. Held, reversed. A contract not to make a will is perfectly valid. If the 
facts are as plaintiff alleged she is entitled to one-fourth of the testator’s property. 

™ Cleaves v. Kenney, 63 F. (2d) 682, (C. C. A. Ist, 1933). 

* Taylor v. Mitchell, supra note 6; Dicken v. McKinlay, supra note 6; Laughnan v. 
Laughnan’s Estate, 165 Wis. 248, 162 N. W. 169 (1917). 

® Farmer’s Loan and Trust Co. v. Mortimer, 219 N. Y. 290, 114 N. E. 389 (1916). See 
Vinton v. Pratt, 228 Mass. 468, 117 N. E. 919 (1917). 

%© Farmer’s Loan and Trust Co. v. Mortimer, supra note 9. Another reason for this 
is that “those who take under this power have received nothing that was the property of 
John Mortimer (the promisor). They hold nothing of his to be charged by equity with a 
trust.”” Cardozo J., 219 N. Y. 290, 295, 114 N. E. 389, 391 ae 6). 

11 Clarke v. Receiver General, 226 Mass. 301, iis N. E. 416 (1917); Shroyer v. 
Smith, 204 Pa. 310, 54 Atl. 24, (1903); Yager v. Lyon, 337 Ill. 271, 169 N. 2: * 922 (1929); 
Howe v. Watson, 179 Mass. 30, 60 N. E. 415 (1901); Dalby v. Maxfield, 244 Ill. 214, 91 
N. E. 420 (1910); Owens v. McNally, supra note 2. 
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to sell his possessions and wants to assure himself of support for 
the remainder of his life. Under contracts of this sort there is no 
danger that he will live so long that funds will be exhausted.!? Such 
contracts enable one to get present benefits for the future value of 
one’s property without relinquishing possession of the property dur- 
ing one’s lifetime. 


B. Care FoR INFANTS 


When the custody of infants!?* is surrendered to foster-parents, 
the latter frequently agree to make testamentary provisions for the 
children. These contracts may be made with the real parents of 
the child,!8 with his step-father,1* with his statutory guardian,'® or 
with the orphan asylum that has had custody of the child.'® In any 
case, they are enforceable by the child, as the third-party benefi- 
ciary.17 A common provision of such contracts is that the prom- 
isor will give the child the intestate share of a legitimate child.1§ 
Quite frequently this is very loosely stated. Sometimes the agree- 
ment is to make the plaintiff “an heir”.1® In one case the promise was 





“This is true under the usual contract of this type. Occasionally the amount promised 
is dependent on the length of time the promisor lives. Clark v. Receiver General, supra note 11. 

14a There is no reason why an adult could not be the beneficiary of a contract of this 
type. The author has discovered no case where that has happened, however. 

13 Winne v. Winne, 166 N. Y. 263, 59 N. E. 832 (1901). Plaintiff’s mother intrusted 
plaintiff to the care of defendant’s intestate. The latter agreed in writing to make the plaintiff 
sole heir. On her death intestate, leaving no spouse, descendant, parent, brother or sister, 
specific performance was granted against her administratrix, heirs, and next to kin. Martin v. 
Estate of Martin, 108 Wis. 284, 84 N. W. 439, (1900); Dilger v. Estate of McQuade, 
supra note 3; Winke v. Olson, 164 Wis. 427, 160 N. W. 164 (1916). 

% Steinberger v. Young, 175 Cal. 81, 165 Pac. 432 (1917). 

%3Ide v. Brown, 178 N. Y. 26, 70 N. E. 101 (1904). 

© McDaniel’s Estate, 305 Pa. 17, 156 Atl. 338 (1931). 

11 Infra, Il, sec. A. 

% Di Girolamo v. Di Matteo, 108 N. J. Eq. 592, 156 Atl. 24 (N. Pn 1931). 
Wallace v. Rappleye, 103 Ill. 229, (1882). Defense to partition action. fendant is the 
illegitimate daughter of the plaintiff's intestate. She alleges that her father orally agreed to 
care for defendant and make her his heir, as if legitimate, in consideration of her mother 
agreeing to surrender her. At the time of the contract defendant’s father was married t 
without lawful issue. Since then he has had two more wives and two more 
the value of his property has greatly increased. He made a contract with his third wife 
promising not to deprive plaintiff, their son, of his intestate share in the estate. Decree 
granting defendant one third of the property. On appeal, held, reversed. The evidence 
of the contract was insufficient to entitle defendant to equitable relief on an oral contract. 
There was no consideration, because the taking of the child was a burden, not a benefit, and 
the deceased was not relieved by the contract of liability in bastardy pr . There was 
not sufficient part performance, for the surrender of the child refers to the agreement " 
support. Enforcement of the contract would be unfair to the intestate’s wife and lawful 
children. It would in effect give defendant one-third of her step-mother’s dower. In Healy v. 
Healy, 31 Misc. 636, 66 N. Y. Supp. 82 (Eq. Term Steuben Co. 1900), afd, 55 App. Div. 
315, 66 N. Y. Supp. 927 (4th Dept., 1900), af’d, 166 N. Y. 624, 60 N. E. 1112 (1901) 
a contract to leave plaintiff a child’s share was held sufficiently definite to be enforced on 
the promisor’s intestate death. Contra, Woods v. Evans, 113 Ill. 186 (1885), holding that 
“a child’s part” was too uncertain to decree specific enforcement. 

1%# Furman v. Craine, 18 Cal. App. 41, 121 Pac. 1007 (1912). Pilaintiff’s gp 
surrendered custody of plaintiff to the decedent in return for her agreement to adopt and 
rear plaintiff and to make plaintiff her heir. The contract was fully performed except that 
there was no formal adoption and the decedent died intestate. Action for specific performance 
against the heirs and administrator. Judgment for plaintiff Aeld affirmed. The defendants 
hold the property in trust for the plaintiff. The consideration is adequate. Since there was 
no statutory adoption, evidence of plaintiff's good conduct was admissible to show perform- 
ance of the contract by her. Winne v. Winne, supra note 13. 
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that the plaintiff was to be entitled to her “dower right” in the 
property of her foster-parents, as if she were their legitimate child. 
The court took a very liberal view, interpreting “dower right” to 
mean “intestate share”.2° There is dictum to the effect that when 
the promise is to give the plaintiff the same interest in the promisor’s 
estate that he would be entitled to if a natural child, the promisor 
may by will disinherit the plaintiff, since the same could be done to 
a natural child.?!_ It would seem that this interpretation would not 
give effect to the true intent of the parties. It is clear that the 
promisee wants provision made for the child whether the promisor 
dies intestate or not. This interpretation is not as difficult to make 
as interpreting “dower right” to mean “intestate share”. A con- 
tract to leave “a reasonable share” has been treated as virtually illu- 
sory. 22 A Wisconsin case *** held that an adoption contract in 
which the adopter agreed to give the child “all of the privileges of a 
child as if borne by said party” conferred on the child no rights in 
the estate of the adopter. The court said that there was no clear 
intention to give property rights. 

The fact that there was no formal adoption in accordance with 
the statutory requirements has been held not to be a bar to recovery 
on the contract.28 Wisconsin has refused to decide whether a con- 
tract to adopt may be specifically enforced, but, at least, a contract 
to adopt is not specifically enforceable after the death of the prom- 
isor.23* The cases are divided as to whether or not adoption or the 
surrender of custody is a sufficient consideration for a promise to 
devise.24 There is a similar dispute as to such agreements as part 





2° Middleworth v. Ordway, 191 N. Y. 404, 84 N. E. 291 (1908). 

21 McDaniel’s Estate, supra note 16; Middleworth v. Ordway, supra note 20. 

22 Doppmann v. Muller, 137 App. Div. 82, 122 N. Y. Supp. 1126 (2nd Dept., 1910) 
af'd, 208 N. Y. 599, 102 N. E. 1101 (1913). The testator bequeathed $1 to plaintiff and 
the residue ,amounting to about $8000, to plaintiff’s sister, adopted under an_ identical 
agreement. Decree dismissing complaint on merits Aeld affirmed. It was for the testator 
to determine “primarily” what was “reasonable” under the circumstances. Since plaintiff 
was able to support himself and his sister was subject to mental disorders, the court will 
not hold the bequest to plaintiff unreasonable. 

22a Winke v. Olson, supru note 13. Contra. see Burdick v. Grimshaw, supra note 3. 

23 Salomonsson v. Olofsson, 105, N. J. Eq. 87, 147 Atl. 116 (1929); Furman v. Craine, 
supra note 19. 

23a St. Vincent’s Infant Asylum v. Central Wisconsin Trust Co., 189 Wis. 483, 206 
N. W. 921 (1926); Contra, Ferrands v. Casella, 113 N. J. Eq. 119, 165 Atl. 726 (1933). 

* Holding that there is sufficient consideration: Godine v. Kidd, 64 Hun. 585, 19 N. Y. 
Supp. 335 (1895); Furmand v. Craine, supra note 19. Holding that there is not sufficient 
consideration: Ide v. Brown, supra note 15. (The plaintiff's guardian agreed that plaintiff 
would live with testator as a daughter. The plaintiff was then 16. Within a year 
testator died. The court held that since the guardian could not bind plaintiff after she 
reached 21 the contract to devise was unenforceable.); Ball v. Brooks, 173 N. Y. Supp. 
746 (Eq. Term Monroe Co., 1918). An adoption contract was illegal and invalid in N. Y. 
prior to the passage of N. Y. Laws 1873, c. 830 and, therefore, could not be the consider- 
ation for another promise. There had been no ratification subsequent to 1873. The court 
did not consider the possibility that consideration might be found in the surrender of 
custody of the plaintiff or in the services rendered by plaintiff); Wallace v. Rappelye, 


supra note 18. 
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performance so as to take oral contracts out of the Statute of 
Frauds.?5 

There is dictum to the effect that equity will deny relief if the 
child has not been dutiful and obedient.2¢ This would seem to be 
carrying quite far the discretionary powers of a court of equity to 
grant or refuse specific performance. The plaintiff is generally not 
a party to these contracts. If the contract was valid when made and 
is sufficiently proved, and enforcement is not a hardship to anyone, 
it should be enforced. It is to be noted that there is no failure of 
consideration in the case of disobedience by the child generally, for 
the consideration moves from the person releasing custody. 


C. Famity SETTLEMENTS 


Many contracts to devise arise in connection with family settle- 
ments of various sorts. An agreement to devise is a common pro- 
vision of antenuptial contracts.27 Such contracts are said to be 
favored by the courts, and ordinary rules about third party bene- 
ficiaries do not apply.28 Frequently disputes about wills are com- 
promised by one party agreeing to make a will in favor of the other 
in return for the latter releasing his claims against an estate?® or 
desisting from contesting a will.8° An agreement by a husband to 
make a will in his wife’s favor has been used to induce her to 
abandon a suit for separation and return to him.?! 





°3 Holding that there is sufficient part performance: Van Tine v. Van Tine, 15 Atl. 249 
(N. J. Chan. 1888) (The child was discouraged from learning a trade by her foster-mother’s 
assurance that if she stayed with her she would get all her property. Testatrix’s will left all 
personal property to the child. She was held entitled to real property acquired after the exe- 
cution of the will.); Godine v. Kidd, supra note 24. Holding that there is not sufficient 
part performance: Dicken v. McKinley supra note 6 (on grounds plaintiff no worse off after 
adoption than before and therefore no ‘‘fraud” on her in denying nog equitabel relief.) 

2¢ Winne v. Winne, supra note 13; Furman v. Craine, supra note 

7 Phalen v. United States Trust Co., 186 N. Y. 178, 78 N. E. os (1906) (As part of 
contract between the plaintiff, his bride, his parents, and her father, plaintiff’s father agreed 
to make no distinction between his children in his will. He willed the same amount to all 
children, but only plaintiff's share was put in trust. Action for specific performance. De- 
murrer overruled by trial court. The Appellate Division reversed. Held, reversed. Marriage 
settlements are favored by the courts. If specific performance would not be unfair and 
dangerous to the support of plaintiff's wife it will be granted.) O’Brien v. O’Brien, 197 
Cal. 577, 241 Pac. 861 (1925). Action to quiet title. Answer and cross-complaint alleges 
that defendant agreed to marry plaintiff and give up medical practice in return for plaintiff’s 
agreement to support him and leave property to him. Defendant asks for injunction and 
damages. Held, for plaintiff. Specific performance could not be granted against plaintiff since 
it could not be granted against defendant. Cal. Code Civ. Proc. (Deering, 1923) §526 forbids 
the issuance of an injunction where specific performance could not be granted. The defendant 
will not be awarded damages since he has not alleged sufficient facts on which the court may 
determine the value of his medical practice. White v. White, 20 App. Div. 560; 47 N. Y. Supp. 
273 (2nd Dept., 1897) (Bridegroom agreed he would not claim curtesy in wife’s property ). 

2% Phalen v. United States Trust Co., supra note 27. ‘‘The antenuptial contract in the 
case at bar must be regarded as having been made for the benefit of any person to whom 
Mrs. White’s property might pass by devise or descent.” White v. White, supra note 27, 
at 565. 

2°In re Jones, 121 Misc. 356, 201 N. Y. Supp. 270 (Surr. Bronx Co., 1923) aff'd, 208 
App. Div. 780, 203 N. Y. Supp. 935 (ist Dept., 1924): Newton v. Millard, 118 Misc. 93, 
193 N. Y. Supp. 567 (Spec. Term., Westchester Co., 1922), afd, 205 App. Div. 854, 193 
N. Y. Supp. 935, (2nd Dept., 1923). 

® Welsh v. Hour, 100 N. J. Eq. 417, 136 Atl. 327 (1927). 

"Goldstein v. Goldstein, 35 Misc. 251, 71 N. ¥. Supp. 807 (Spec. Term. N. Y. Co. 1901). 
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In Johnson v. Hubbell** an attempt was made to equalize the 
shares of children in their parent’s estate by means of a contract to 
devise. The testator told his son that under the existing law regu- 
lating intestate succession the son was entitled to two-thirds of his 
deceased mother’s estate, and his sister one-third, subject to the 
testator’s right. of curtesy. Not regarding this as fair, the testator 
said that if the son would not give his sister a further one-sixth 
interest in his mother’s estate, the father would devise more to his 
daughter than to his son so as to equalize their shares. If the son made 
such a gift, the testator orally promised to leave them each half of 
his estate. The son gave his sister a one-sixth interest, and the testa- 
tor breached his contract by disinheriting his son, leaving less than 
one half to his daughter and the rest to other relatives. The son 
sued for specific performance of the contract against the legatees, 
including his sister. The court sustained a demurrer to the com- 
plaint. The court said that while “there can be no doubt but that 
a person may make a valid agreement binding himself legally to 
make a particular disposition of his property by will . . . . a court 
of equity will decree specific performance of such an agreement 
upon the recognized principles by which it is governed in the exer- 
cise of this branch of its jurisdiction.”** Specific performance was 
denied because it would be inequitable towards the daughter. In 
order to give her brother half of her father’s estate, she would have 
to be deprived of half of the share she received, although she too 
did not receive all that she was supposed to according to the terms of 
the contract. The contract could not be enforced in her favor be- 
cause she was not a party to it. However, since it would be in- 
equitable for her to retain what she received under an agreement 
that has fallen through, the plaintiff was allowed to amend his 
complaint so as to get restitution. 


D. MIscELLANEOUS 


A few miscellaneous uses of contracts to will are worth mention- 
ing. A bequest was promised to a grandchild in return for the par- 
ent’s naming the grandchild as the testator requested.*4 A testator 
contracted to repay a loan by devising certain real estate to the 
lender’s wife.25 In Eggers v. Anderson,®® the plaintiffs as a char- 





™ Supra note 2. 

3 Supra note 2, at 335, 336. 

* Babcock v. Chase, 92 Hun. 264, 36 N. Y. Supp. 879 (1895). Cf. Freeman vy. 
Morris, 131 Wis. 216, 109 N. W. 983 (1907). Defendant’s testator promised a bequest in 
return for the privilege of naming his grand niece. 
%} Matter of Ginevrini, 141 Misc. 91, 252 N. Y. Supp. 231 (Surr. Bronx Co., 1931). 
63 N. J. Eq. 264, 49 Atl. 578 (1901). 
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itable organization rendered aid to the testatrix. On suspecting that 
she had some money, they got her to make a will in their favor, she 
agreeing that it was in consideration of what they had done and would 
do for her. Later she revoked the will. The court refused to grant 
specific performance on the ground that the evidence was not suffi- 
ciently clear that a contract was intended. The court said, however, 
that the plaintiffs could recover the value of services rendered be- 
cause of the fraud practiced on them. 


E. Murtuat WILts as Contracts®? 


A joint will is the will of two or more persons contained in a 
single document, executed by them jointly.® Mutual wills are wills 
containing reciprocal provisions.°® Almost all joint wills are also 
mutual wills. 

Not all mutual wills are contracts, and unless it is established that 
mutual wills were made pursuant to a contract, the fact that they 
are mutual is of no legal consequence.*® The fact that the parties are 
closely related, either as husband and wife,*! or as sisters,*? has 
been held to be a factor tending to work against a conclusion that 
the wills were made according to a contract. In the former case it was 
pointed out that it was natural for the parties to make similar wills 
since both had the same interests.48 In the latter it was held that 
since the sisters did almost everything together it was not surprising 
that their wills were substantially identical. The fact that the wills 





*7 Logically contracts to make mutual wills are just another type of contract to devise 
or bequeath, the ——_ for one party ne his_ will ages the making of a will 
by the other party, and therefore they might be considered in I sec. D. But a separate 
section, is thought desirable since many distinct problems are BE by mutual Re 9 

% Frazier v. Patterson, 243 Ill. 80; 90 N. E. 216 (1909); American Trust Co. 
Eckhardt 331 Ill. 261, 162 N. E. 843 (1928). In In re —— Estate, 136 Pa. 628, 20 Atl. 
567 (1890), the court held that if the parties do not property jointly it is 
not a joint will. Dictum in accord: Deseumeur v. Rondel, 76 NU. J. Eq. 394, 74 Atl. 703 (1909). 
This is against the weight of authority. In Rastetter v. Hoenninger, 214 N. Y. 66, 108 N. E. 
210 (1915); Matter of Hermann, 178 App. Div. 182, 165 N. Y. Su Supp. 298 (2nd Dept., 1917), 
aff'd, 222 N. Y. 564, 118 N. E. 1062 (1917); and in Frazier v. Patterson, wills attempting to 
dispose of property held severally were called joint. 

% Frazier v. Patterson, supra note 38; American Trust Co. v. Eckhardt, supra note 38. 

# Edson v. Parsons, 155 N. Y. 555, 50 N. E. 265 (1898); McLean v. Clark, 118 Misc. 
284, 193 N. Y. Supp. 113 (Spec. Term, Westchester Co., 1922); Kingsbury v. Kingsbury, 
120 Misc. 362, 198 N. Y. “Me 512, (Spec. Term, Kings Co., 1923); In re Rosenblath’s 
Estate, 146 Misc. 424, 263 N. Y. Supp. 303 (Surr. Queens Co.,” 1933); Rolls v. Allen, 204 
Cal. 604, 269 Pac. 450, (1928). “A husband and wife made a joint and mutual will. After 
the death of the husband the wife made a new will. After her death both wills were ad- 
mitted to probate, the joint will as to his property, the single will as to hers. An appeal from 
the order of the probate court was dismissed. In re Roll’s Estate 193 Cal. 594, 226 Pac. 
608 (1924), on the ground that both by statute Caz. PRoBATE Cope (1931) §23. “A 
conjoint or mutual will is valid, but it may be revoked by any of the testators in like 
manner as any other will”, and at commonlaw a mutual will is revocable as a will though 
equity may enforce the contract. In the principal case relief was unsuccessfully sought in 
equity; it was denied on the ground that the evidence did not adequately prove that there 
had been a contract. 

41 Kellogg v. White, 103 Misc. 167; 169 N. Y. Supp. 989 (Trial Term, Warren Co., 
1918), modified as to costs only 186 App. Div. 911, 172 N. Y. Supp. 548, Grd Dept., 1918). 

4 Edson v. Parsons, supra note 40. 

8A am tl contrary inference was made in Frazier v. Patterson, supra note 38, (A 

joint will case 
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were simultaneously executed has been held not sufficient evidence 
of a contract.** 

Sometimes courts find evidence that there was a contract in the 
fact that the wills were joint.*5 Such is the rule in Wisconsin.*®* 
On the other hand in Rolls v. Allen,*® a California case, it was 
said that “indisputable evidence” was necessary, and that “pre- 
sumptions will not and should not in such cases take the place of 
proof”. It would seem that the former view is sounder. The very 
fact that the parties made their wills together indicates that they 
had previously reached an agreement as to the future disposition of 
their property. They did not desire merely the execution of a will, 
but rather an effective disposition. It is not difficult to presume an 
agreement not to revoke as part of the contract. 

Occasionally the language used by the testators has been held 
significant. A will reading: “I, Benjamin Cawley, should I be the 
first to die, give, devise, and bequeath; and I, Mary Cawiey, should 
I be the first to die, give devise, and bequeath to the survivor of us 
all the rest and residue of the decedent’s estate” for life, remainder 
to named persons, has been held not to indicate a contract to de- 
vise.*7 The court contrasted this will with the one in Rastetter v. 
Hoenninger*® where the first person plural was used throughout. 
On the other hand in a later Pennsylvania case a joint and mutual 
will beginning “We, F. and H. R. Rhodes . . . . do make and pub- 
lish . . . ” was held not to prove a contract to make the will irre- 
vocable.*® 

It is generally held that either party to a contract to make joint or 
mutual wills may withdraw from the contract during the lives of 
both parties.5° The authorities are not unanimous as to the necessity 
ef giving notice to the other party, the majority requiring notice.5! 
The majority view would seem to be the better one. There is no 





“Rolls v. Allen, supra note 40. Edson v. Parsons, supra note 40; Kellogg v. White, 
supra note 41. 

Frazier v. Patterson, supra note 38 at 86, 87, 90 N. E. at 218: “The fact that they made 
such a will is satisfactory proof to our minds that it was done in accord with their mutual 
contract to dispose of their property in this manner;’’ Hermann v. Ludwig, 186 App. Div. 287, 
174 N. Y. Supp. 469, (2nd Dept. 1919), aff'd, 229 N. Y. 544, 129 N. E. 908 (1920). See 
Rastetter v. Hoenninger, supra note 38. Contra, In re Rhodes’s Estate, 277 Pa. 450, 121 
Atl. 327 (1923); In re Cawley’s Estate, supra note 38. 

#5a Doyle v. Fischer, 183 Wis. 599, 198 N. W. 763 (1924). 

* Supra note 40. Not a joint will case. 

*7In re Cawley’s Estate, supra note 38. The court called this a ‘double will’’ and said 
it was the same as if the wills had been executed on separate sheets of paper. 

* Supra note 45. Significant language in this case was: “This and this only to be 
our last will and testament.” 

“In re Rhodes’s Estate, 277 Pa. 450, 121 Atl. 327 (1923). 

* Peoria Humane Society v. McMurtrie, 229 Ill. 519, 82 N. E. 319 (1907) Kings- 
bury v. Kingsbury, supra note 40. See DuFour v. Pereira, Dickens 419, 21 Eng. Rep. 332 
(Chancery 1769); Frazier v. Patterson, supra note 38. 

% That notice is necessary: See Du Four v. Pereira, supra note 50; Frazier v. Patterson, 
supra note 38; Kingsbury v. Kingsbury, supra note 40. No mention of necessity of notice: 
Peoria Humane Soc. v. McMurtrie, supra note 50. 
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violation of the Statute of Wills in holding such wills “irrevocable”, 
because strictly speaking they are revocable as wills, but irrevocable 
as contracts.5* The only justification for permitting unilateral re- 
nunciation of a valid contract is to be found in the general desire to 
continue a man’s power to alter the testamentary disposition of his 
property until his death, and the fact that no great harm is done 
to the other party since he can make a new will.53 The loss of his 
bargain by one party is not considered as undesirable as the loss of 
his power to make a will by the other. But if there is no notice, it 
seems clear that the innocent party is likely to suffer much more than 
merely the loss of his bargain. 

An interesting problem arises when the will of one party is in- 
valid for some reason. In Martin v. Helms,54 there was a joint and 
mutual will by a married couple leaving all to the survivor. The 
wife’s signature was witnessed by only one witness. The will was 
validly executed as to the husband. On his death the will was ad- 
mitted to probate as his will. On appeal this was held to be error. 
The parties intended it to be the wiil of both. Their intention not 
having been carried out, it was the will of neither. Similarly where 
the marriage of one of the testators revoked a joint and mutual will 
as to him, it was held not admissible to probate as the will of the 
other.55 

After the death of one party to a contract to make mutual wills, 
it is clear that the will of the other is irrevocable as a contract,5® 
although it may be revoked as a will.57 The remedies are the same 
as those for breach of other contracts to devise and bequeath.5§ 





53 See infra II, sec. G, for a more detailed discussion of this distinction 

83No case has been found considering ™ effect of the inability of “the other party to 
make a new will, due to insanity, coverture, etc. 

% Martin v. Helms, 319 Ill. 281, 149 N. E. 770, (1925). 

55 Peoria Humane Society v. McMurtrie, supra note 50. Cf. In re Goldsticker’s will, 
123 App. Div. 474, 108 N. Y. Supp. 489, (1st Dept., 1908), afd on other grounds 192 N. Y. 
35, 84 N. E. 581 (1908). Three brothers made mutual ‘wills, with an oral understanding 
that they should be operative only while all remained untaarried. Held, marriage of other 
two did not revoke wills. An oral agreement is ineffective to do so. 

5t Doyle v. Fischer, supra note 45a; Tooker v. Vreeland, ae note 56; In re Roll’s 
225 N. Y. 454, 122 N. E. 696 (1919); Tooker v. Vreeland 92 N. J. Eq. 340, 112 Atl. 665 
(1921), aff'd sub nom. Tooker v. Maple 93 N. J. Eq. 224, 115 Atl. 255 (1921). Mutual 
wills were made by a married couple each leaving all to the other for life with power to 
draw on principal if necessary for support, remainder to certain relatives. The wills were 
identical except for some minor bequests. After the husband’s death the widow made a new 
will. The evidence was held sufficient to find a contract. The second will of the widow 
was probated, but a trust was impressed upon the assets of the estate of the widow, so as to 
carry out the contract. The fact that the estates of the two parties were of greatly 
different value was held no bar to equitable remedy. The court also refused to consider the 
fact that the husband might have made the same will had there been no contract. 

ST Doyle v. Fischer, supra note 45a; Tooker v. Vreeland, supra note 56; Im re Rolls’ 
Estate, supra note 40. See In re Sandberg’s Will, 75 Misc. 38, 134 N. Y. Supp. 869 (Surr. 
N. Y. Co. 1911.). Contra, In re McGinley’s Estate, 257 Pa. 478, 101 Atl. 807 (1917); 
Du Four v. Pereira, Dickens at 421, 21 Eng. Rep. at 332: “The defendant Camilla Rancer 
hath taken the benefit of the bequest in her favour by the mutual (really a joint will) will; 
and hath proved it as such; she hath thereby certainly confirmed it; and therefore | J am 
of the opinion, the last will of the wife, so far as it breaks the mutual will, is voi See 
infra II, sec. 

58 See infra Il. 
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II 
REMEDIES IN CASE OF BREACH 


A. Persons TO WHoMm REMEDIES ARE AVAILABLE 


It frequently happens that the person to whom the promise is 
made and the person to whom the promisor agrees to make the 
devise or bequest are not the same. Therefore the problem of the 
rights of third-party beneficiaries is an important one in this subject. 

This situation is particularly common in the case of antenuptial 
contracts where provision is made for the issue of the prospective 
marriage. We have seen®® that when dealing with antenuptial con- 
tracts courts say that the ordinary rules of third-party beneficiaries 
do not apply, and that anyone for whom such a contract is made 
may enforce it.®° 

In the case of contracts to care for an infant, it is obvious that 
the beneficiary is unlikely to be a party to the contract, but it is 
enforceable by the infant in any case, even when the promisee was 
only an orphan asylum.*! 

In cases of contracts of types other than the two just considered, 
a beneficiary who is a child of the promisee has been allowed to en- 
force the contract. A contrary result has been reached in two 
New York Appellate Division cases where the child was not an in- 
fant at the time of the making of the contract, on the ground that 
the promisee owed no duty to the beneficiary.** It would seem that 
this result is undesirable and out of line with the growing liberality 
of the attitude of the courts toward third-party beneficiaries. Con- 
tracts to devise to a certain person are clearly made for the benefit 
of that person, and that should be sufficient. An extreme result 
was reached in Barrett v. Geisinger®* where it was held that the prom- 





% Supra I sec. B. 

® White v. White, supra note 27; See Phelan v. U. S. Trust Co., supra note 27. 

*! Di Girolamo v. Di Matteo, 156 Atl. 24 (N. J. Chan. 1931). Cf. Steinberger v. Young, 
175 Cal. 81, 90, 165 Pac. 432, 436 (1917); “We see no force in the contention that the 
contract was invalid because made with stepfather, Halbert, who it is claimed had not legal 
control over the child. The contract was made primarily for the benefit of the child herself. 
She was, if not the formal party, the real party in interest, and Halbert stood in a relation 
which authorized him to set in her behalf.’ 

® Babcock v. Chase, supra note 34. Thomas v. Hens, 224 App. Div., 252, 229 N. Y. 
Supp. 725 (4th Dept., 1928) afd without opinion, Cardozo’ C. J. and Kellogg, J., dissenting, 
250 N. Y. 582, 166 N. E. 332 (1929). Pilaintiff’s father agreed to and did leave certain 
property to his wife and she agreed to but did not leave all undisposed of to plaintiff. 
Plaintiff sucessfully appealed from a nonsuit in an action for specific performance, reported 
in 219 App. Div. 627, 220 N. Y. Supp. 785 (4th Dept., 1927). On the new trial ordered 
by the Appellate Division the complaint was dismissed on the merits. This is the second 

appeal. Again the Appellate Division reversed, this time ordering that judgment be directed 

for plaintiff. The contract is enforceable by plaintiff. The contract is adequately proved, 
although it was oral. 

® Wait v. Wilson, 86 App. Div. 485, 83 N. Y. Supp. 834, (2nd Dept., 1903); Seager 
v. Tholens, 182 App. Div. 317, 170 N. Y. Supp. 482, (4th Dept., 1918). 
148 Ill. 98, 35 N. E. 354, (1893). 
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isee could not enforce a contract to devise to his children, but that 
if anyone could enforce it, it was the intended beneficiaries.®5 

The New York Court of Appeals carried the third-party rule 
one step farther in Seaver v. Ransom®* when it permitted the niece 
of the promisee to obtain specific performance of a contract by the 
promisee’s husband to bequeath to the plaintiff $6000 in considera- 
tion of the promisee’s signing her will. 

(To be concluded in June Issue) 





% The children then tried unsuccessfully to 
Barrett v. Geisinger, 179 Ill. 240, 53 N. E. 376, (1899). 
because there iy 2: clause in the contract stating that if the testator breached the 
all rents paid by to oo to be returned. The court 
use as p contract one Ge ahanation a therefore not specifically en 
224 N. Y. 233, 120 N. “E. os (1918). 
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STATUTE LAW 


ConTEMPT—CONTROL BY THE COURTS AND BY THE LEGISLATURE IN WIs- 
consin*—Before we are in a position to consider a proposal for reform of the 
law of contempt in this state, it is of primary importance that we know 
whether these changes are properly to be effected through the legislature or the 
judiciary. Wisconsin, in accord with practically all other jurisdictions, has, as 
we shall see, consistently declared that the power to punish for contempt is 
inherent in the courts. However, our statutes have set forth detailed regula- 
tions and limitations to be followed by the courts in the exercise of such power. 
It is not the purpose of this comment to attempt to determine whether the 
regulaion of contempt of court properly and historically belongs to the legislature 
or to the courts themselves, a subject which should provide a most interesting 
field for research. However, we shall devote ourselves to the more practical pur- 
pose of attempting to determine, by a review of the Wisconsin cases, how far 
the court has followed legislative direction in the exercise of its contempt powers, 
if it has ever used such powers without legislative authority, and whether the 
courts of this state have ever come into direct conflict with the legislature on 
this subject by declaring an enactment of the legislature invalid because it 
is deemed to be an infringement on their authority over the contempt in- 
volved. 

“Inherent power” is a sufficiently vague term to merit an endeavor on 
our part to discover what the Wisconsin court considers it to mean before we 
proceed further with our subject. For this purpose it is essential] that we con- 
sider the holdings in two cases which are not concerned with contempt of court, 
but which deal with the concept of inherent power of the courts in a most im- 
portant manner. Both cases are concerned with the suspension of one Raymond 
J. Cannon from the practice of law. In the first case,! a proceeding was in- 
stituted in the supreme court by the State Bar Comissioners to disbar Cannon. 
A motion was made to dismiss the proceeding on the ground that the court was 
without jurisdiction to entertain it. Prior to the enactment of chapter 314 of 
the laws of 1927,2 the statutes had declared that proceedings for disbarment 
of attorneys should be tried in the circuit courts, and such practice was followed. 
But the new law provided that such proceedings should be brought exclusively 
in the supreme court. It was contended by Cannon that it was beyond the 
power of the legislature to vest such jurisdiction in the supreme court, because 
under the state constitution it is provided that “The supreme court, except in 
cases otherwise provided in this constitution, shall have appellate jurisdiction 
only,”3 and no constitutional provision vested the supreme court with jurisdiction 
over proceedings of this character. The question came before the court in 
September, 1928, and upon the 26th of that month the motion was denied by 





“ This is the second of a series of comments dealing with the state of the law of con- 


tempt as shown by the adjudicated cases in Wisconsin. The first of the series, dealing with 
the distinction between civil and criminal contempts, appears in (1934) 9 Wis L. Rey. 166 
In (1933) 8 Wis. L. Rev. 334 the writer has attempted to review and compare the statutes on the 
subject. This comment has been compiled under the direction of Mr. William H. Spohn, 


attorney at law, Madison, Wisconsin. 
1State v. Cannon, 196 Wis. 534, 221 N. W. 603 (1928). 
2 Wis. Stat. (1933) §256.28. 

* Wisconsin constitution, article VII, sec. 3. 
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order of the court. On October 9, 1928, Justice Owen filed an opinion stating the 
reasons for such denial. He conceded that if the jurisdiction of the court over 
the premises depends on legislative authorization there was much to be said for 
Cannon’s contention. But the power of the court over attorneys is inherent 
in it, he declared, and so the supreme court could decide the case regardless of 
legislative authorization. We are here concerned with the definition of inherent 
power as set down in this opinion. “In order that any human agency may 
accomplish its purpose, it is necessary that it possess power,” according to 
Justice Owen. “ .... In order to accomplish the purposes for which they were 
created, courts must also possess powers. From time immemorial, certain powers 
have been conceded to courts because they are courts. Such powers have been 
conceded because without them they could neither maintain their dignity, trans- 
act their business, nor accomplish the purpose of their existence. These powers are 
called inherent powers.” The question which naturally comes to mind upon the 
reading of this statement regards the source of these powers. In this case, 
Justice Owen said, “Jt is not a power derived from the constitution or statutes 
of this state. It is a power inherent in this court.” (Italics mine.) These words, 
pointing to inherent power as something conferred elsewhere than in the con- 
stitution, the instrument used by the people of this state in giving life and 
authority to the different branches of the government, naturally would seem to 
question the right of the people to limit or control such power, since they did not 
create it. This conception of inherent power was freely criticised in this state 
when the above opinion was made public. On November 1, 1928, Justice Crown- 
hart filed a vigorous and learned opinion concurring in the result of the case, 
but dissenting on the source of jurisdiction.4 In referring to the above quota- 
tion of the majority, he declared, “I think this cuts straight across the tap-root 
oi constitutional government,” and “If this court has inherent powers [as in- 
herent powers are conceived in the majority opinion], then equally so may the 
other co-ordinate branches—the executive and the legislative—claim such powers. 
Each and all are above the constitution and have this mystical, undefined power, 
and each department may define such power for itself.” Quoting from pre- 
vious Wisconsin cases, Justice Crownhart pointed out that the court had always 
planted its jurisdiction on the constitution, with the ultimate power in the 
people. He then stated his own concepton of inherent power to be as follows: 
“I have always assumed that this court heretofore, in speaking of its ‘inherent’ 
powers, used the expression to mean ‘incidental’ or ‘implied’ powers within the 
constitutional grant of power to the court. It had never been understood that 
this court ever heretofore had asserted power in excess of its constitutional 
powers. Incidental powers or implied powers, following the constitutional grant, 
are as much within the constitution as the express power in the grant,” and “The 
court has by necessary implication from the provisions of the constitution 
[Italics mine] the powers that are necessary to function as a court, as such 
courts were accustomed to function at the common law.” 


The second Cannon case,® which suspended Cannon from the practice of law 
for two years, was decided within less than a year after the previous case. Justice 





* Justice Crownhart was of the opinion that the statute was within the legislative power, 
and was valid. 
199 Wis. 401, 226 N. W. 385 (1929). 








* State v. Cannon, 
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Stevens opened the majority opinion with the following statement regarding in- 
herent power: “The power to protect courts and the public from the official 
ministrations of persons unfit for practice in them was fully established in the 
former decision of the court in this case [previous Cannon case cited], where it 
was held that when the people by means of the constitution established courts, 
they became endowed with all judicial powers essential to carry out the judicial 
functons delegated to them. The courts established by the constitution have the 
powers which are incidental to or which inhere in judicial bodies unless those 
powers are expressly limited by the constitution. But the constitution makes 
no attempt to catalogue the powers granted. It is the groundwork upon which the 
superstructure of government is raised by the exercise of those powers which 
are essential to carry out the functions imposed upon each department of 
government. These powers are known as incidental, implied, or inherent 
powers, all of which terms are used to describe those powers which must 
necessarily be used by the various departments of government in order that 
they may efficiently perform the functions imposed upon them by the people.” 
(Italics mine.) As the question of inherent power appears nowhere in the 
brief of Mr. Cannon’s counsel submitted to the court in this case, it is 
obvious that the court went out of its way to clarify its position, and to 
show that it did not mean inherent power to be something arising from other 
than constitutional sources. In the light of this second Cannon case, there 
being no subsequent case presenting a contrary view, it must be taken that 
the Wisconsin court means inherent power to be practically synonymous with 
implied power arising from the constitution. Justice Crownhart dissented 
in part in this case, but purely on its merits. The conception of inherent 
powers as presented by Justice Stevens was not objected to by him, so ap- 
parently he accepted it as coinciding with his views as expressed in his opinion 
in the previous case. 

Our court has declared throughout the decisions that its power over con- 
tempt is inherent, and has obviously used the term to mean the same sort of 
power as it was held to contemplate in the second Cannon case. For example, 
it is stated in State ex rel. Rodd v. Verage® that “The power to punish for 
contempt must be regarded as a power conferred upon the courts by the 
people for the reason that it has from the earliest times been regarded as an 
essential attribute of a court. It is the power which more than any other 
distinguishes a court from a mere board of arbitration. It is a power which 
springs into existence co-incident with the establishment of the institution.” 
In State ex rel. Attorney General v. Circuit Court for Eau Claire County,’ 
the then Associate Justice Winslow, while conceding that this power “is, per- 
haps, nearest akin to despotic power of any power exercised under our form 
of government,” nevertheless declares that it must exist in order to preserve 
our judiciary, for “A court without this power would be at best a mere 
debating society and not a court.” 

It might seem that inherent power would extend only to the punishment 
of criminal contempts, which are the acts tending to obstruct the course of 
justice or to challenge or insult the authority or dignity of the court. 





177 Wis. 295, 187 N. W. 830 (1922). 
797 Wis. 1, 92 N. W. 193 (1897). 
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There is language in some of the cases, such as referring to “the inherent 
power of the court to punish as and for a criminal contempt,”8 from which 
it might be inferred that by specific mention of criminal contempts in con- 
nection with inherrent power, the court meant to exclude civil contempts 
from the sphere of such power. However, clear and specific language in 
other cases to the effect that the courts have inherent power over civil as 
well as criminal contempts plainly shows that no such inference was in- 
tended. Justice Owen, in State ex rel. Rodd v. Verage,® says, in pointing out 
why inherent power extends to civil contempts, “The people have not set 
up the courts as the instrumentality for declaring justice without at the same 
time conferring upon them ample powers to enforce private and public rights. 
In order to make of the judiciary a virile and efficient institution, which 
will secure justice to every member of society, the weak as well as the strong, 
the poor as well as the rich, the humble as well as the powerful, it is necessary 
that courts have power to compel respect and obedience to their orders and 
decrees. For this purpose the power to punish for contempt, as a remedial 
and coercive measure, is deemed an inherent and indispensable power of 
the courts.’”10 

The assertion that power over contempts of all kinds inheres in the 
courts does not mean that therefore the legislature is completely excluded from 
any dominion over the subject. On the contrary, it has been repeatedly stated 
in the decisions that such inherent power is “subject to reasonable regulations 
by legislative power.”11 Whenever the statute prescribes the procedure in a 
prosecution for contempt, or limits the penalty, the statute controls.12 Then 
Associate Justice Winslow, in describing how far the reasonable regulations of 
the legislature may go, said, “Doubtless this power may be regulated and the 
manner of its exercise prescribed by statute, but certainly it cannot be entirely 
taken away, nor can its efficiency be so impaired or abridged as to leave the 
court without power to compel the due respect and obedience which is essential 
to preserve its character as a judicial tribunal.”13 It is obvious that this state- 





® McEvoy v. Gallagher, 107 Wis. 331, 83 N. W. 633 (1900). This case is discussed in 
(1934) 9 Wis L. Rev. 166, at 169. There is language 4 same inference in State 
ex rel. Lanning v. Lonsdale, 48 Wis. 348, 4 N. W. 390 (1879), and State ex rel. Attorney 
General v. Circuit Court for Eau Claire County, supra note 7. 

* Supra note 6. 

See also In re Meggett, 105 Wis. 291, 81 N. W. 419 (1900), which expresses similar 
views. 

Pov hy Schlitz Brewing Co. v. Washburn Brewing Association, 122 Wis. 515, 100 N. W. 
832 (1904). 

It is interesting to compare the Wisconsin Constitution, which makes no provision for the 
regulation of contempts, with the Georgia Constitution, Art I, sec. 1, par. 20, which reads as 
follows: ‘The power of the courts to punish for contempts shall be limited by legislative 
acts,” thus definitely giving the Georgia legislature power over contempts. 

Note also the opinion of Justice Crownhart in State v. Cannon, supra note 1, concurring 
in the result of the case but not in its reasoning: “ .. . the distinction between the inherent 
power which transcends the constitution and that which flows from the constitution is 
difference between despotic and limited power. Under the constitution such power is limited 
by necessity for the power. Where the necessity does not exist, the implication does not 
arise. Where the acts of the legislature reasonably relieve the necessity of seeking power 
by implication, they should always be held valid. And that is the ground for saying ‘the 
power may be regulated’ so that the power may be reasonably exercised pursuant to law and 
not by arbitrary use of power.” This statement, of course, applied to the inherent power 
over the regulation of attorneys but it could as well be applied to the inherent er over 
contempt. It is emphatically contra to the statement of Justice Owen in the majority opinion 
that “Courts will defer to reasonable legislative regulation, but this deference is one of 
comity or courtesy rather than an acknowledgment of power.” 

State ex rel. Lanning v. Lonsdale, supra note 8. 
13 State ex rel. Attorney General v. Circuit Court for Eau Claire County, supra note 7. 
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ment leaves room for construction in the future as to how much legislative regu- 
lation is necessary to leave the court powerless to preserve its character as a 
judicial tribunal. In none of the reports are there cases indicating whether 
the court recognizes that the power of reasonable regulation of contempt belongs 
to the legislature by right, or whether the court allows it to exercise such power 
purely as a matter of comity. 

It would appear that the greater part of any change in the law of con- 
tempt could be accomplished by the legislature, for in most cases where legis- 
lative and judicial powers over the subject have been discussed, the court has 
been content to follow the statutes, presumably because they have been con- 
sidered to be within the field of reasonable regulation. In In re Pierce,'4 the 
circuit court adjudged the petitioner in contempt for disobeying an order of 
that court awarding the custody of her infant child to her husband in a divorce 
suit. The contempt proceedings were in substance and form instituted and 
prosecuted under chapter 295 of the statutes. The supreme court declared that 
such proceedings are invalid unless they can be upheld by the provisions of 
that chapter. State ex rel. Lanning v. Lonsdale,\® in declaring that the validity 
of a court order, which did not impose imprisonment on the contemnors, but 
required them to give indemnity instead, depended upon whether or not such 
order was sustained by the statutes, said that “ . . . whatever view may be taken 
of the inherent power to inflict criminal punishment for contempts, inde- 
pendently of the statute, it will not be claimed that the court may without the 
authority of the statute, award indemnity to an injured party in a summary 
proceeding as for a contempt.” The court did not state why it reached the 
conclusion that inherent power does not extend to the awarding of indemnity 
as well as to the imposition of imprisonment. In State ex rel. Attorney Gen- 
eral v. Circuit Court for Eau Claire County,)® the circuit judge had found cer- 
tain newspapermen in contempt for publishing a vigorous criticism of him 
during his campagn for re-electon. The supreme court declared that this pub- 
lication did not constitute a criminal contempt under the section of the statutes 
entitled “What acts may be punished as criminal contempts,”!7 because the 
charge of contempt did not allege the writing to be false or grossly inadequate, 
which the abovementioned statute required for such a writing to be a criminal 
contempt. Therefore it was held “that the attempt to punish the publication in 
question as for contempt was in excess of the jurisdiction of the court.” (Italics 
mine.) This case readily conceded to the legislature the right to define crim- 
inal contempts. It is interesting to speculate as to how far the court would 
allow the legislature to go in exerting this control, especially in limiting the acts 
constituting criminal contempt, before it would consider that the courts had been 
left “without power to compel the due respect and obedience which is essential 
to preserve its character as a judicial tribunal.” The court, in Jos. Schlitz 
Brewing Co. v. Washburn Brewing Association,'® had before it a case in which 
it was claimed that the lower court erred in ordering a contemnor to be im- 
prisoned until a fine imposed on him was paid. Counsel cited section 353.25 of 


444 Wis. 411. 
™ Supra note 8. 
™ Supra note 7. 
Wis Star. (1933) $256.03. 
™ Supra note 11. 
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the statutes, which limits the imprisonment which may be imposed to coerce 
payment of a fine to six months. The supreme court said that this statute, which 
is part of the chapter devoted to “general provisions concerning crimes and mis- 
demeanors,” relates to offenses punishable by law following convictions in actions, 
and not to imprisonment imposed by courts following convictions for contemp- 
tuous violations of judicial authority, and so does not apply. The court repeated the 
doctrine that power to punish for contempt is inherent in judicial tribunals, sub- 
ject to reasonable regulations by legislative power. The case reached the conclu- 
sion that this matter comes under section 295.16 of the statutes, which, according 
to the court, does not limit the time of imprisonment when such imprison- 
ment is imposed solely as a means of coercing the defendant into complying 
with an order requiring the payment of money. Then, here again, the court, 
while asserting its power over contempt to be inherent, nevertheless supported 
its decision by citing statutory authority. The statute which the court refused to 
follow was disregarded because it was interpreted not to apply to contempt, 
and not because it was considered an invasion of the field reserved to the judiciary. 


We also discover cases in the reports which declare that the offense before 
the court would clearly be punishable under inherent power without the aid of 
statute, but there being a statute covering the subject in existence, it will be 
followed.19 In Rubin v. State,®° it is held that section 256.04 of the statutes, 
providing for the summary punishment of contempts committed in the immediate 
view and presence of the court,2! is but a legislative declaration of procedure 
which has obtained in the courts from time immemorial. Such power would 
exist in the courts whether such a statute were on the books or not, according 
to the court.?2 


In some Wisconsin cases, the court has proceeded to declare one in con- 
tempt and punish him therefore, without referring to any statute for authority. 
Such a case is State ex rel. Reynolds v. Circuit Court for Milwaukee County.?3 
in this case, a petition being filed with Branch No. 8 of the circuit court for 
Milwaukee county charging disreputable practices among some members of 
the bar in the county, particularly the solicitation of personal injury cases, the 
matter was set for hearing by that branch of the circuit court. One William 
RB. Rubin meanwhile commenced suit against the three lawyers who were conduct- 
ing the investigation, filing an affidavit stating that these lawyers were con- 
spiring to injure his good name and reputation. The court with whom the 
lawyers’ petition had been filed directed Rubin to be sworn and to present his 
proof as to the charges made in his affidavit. Rubin declined to be sworn. In 
upholding the adjudication of the circuit court that Rubin was guilty of con- 


™ See, for example, In re Rosenberg. 90 Wis. 581, 63 N. W. 1065 (1895) (Punishment 
is for a contempt the refusal of a party to produce books and papers when lawfully required 
» do so, or to make discovery on oath of his property, without evasion or prevarication), and 
In re Meggett, supra note 10 (Right of court ordering payment of money to punish non-pay- 
vent or compel payment by commitment for contempt). 

2192 Wis. 1, 211 N. W. 926 (1927). 

21See Wis. Strat. (1933) §295.02, which also provides for summary punishment of 
direct: contempts. 

“2In explaining the power of the court to punish direct contempts summarily, Justice 
Owen, in Rubin v. State, supra note 20, says, “It may be conceded that this method of dealing 
with direct contempts is an anomaly in our law, which guarantees due process of law. 





However, it grows out of necessity and is deemed essential, in order to enable courts to pre- 
serve their existence and power and to confer upon society the rights which they are instituted 
to protect.” 


23.103 Wis. 132, 


214 N. W. 396 (1927). 
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tempt, the supreme court said that the lower court had the power and duty 
to investigate the grave charges of Rubin’s affidavit, and it had the inherent 
power to do whatever was necessary to carry on its investigation. Included in 
such inherent power was the right to punish for contempt those who refused 
to be sworn and to give testimony. The case mentioned no statute, upholding 
the power of the court over contempt in this instance on inherent power alone. 
However, it does not appear from the case or the brief of counsel that it was 
ever contended that if this offense were not punishable under the statutes, it 
could not be punished at all. It should be observed that Justice Crownhart 
withheld his decision in this case for further consideration.24 


In State v. Lloyd?® we have the interesting situation of the court declaring 
a statute relating to contempt unconstitutional because it violates the doctrine 
of separation of powers in conferring the power to punish for contempt upon 
an administrative official. The case deals almost entirely with other subjects, 
and refers to contempt in these few words alone: “It seems to be conceded 
that ch. 228, Laws of 1907, as amended by ch. 211, Laws of 1909, is unconsti- 
tutional in so far as it attempts to confer the judicial power of issuing sub- 
poenas duces tecum and punishing for contempt upon the state fire marshall, 
and the concession is apparently well made.” The writer has been unable 
to find any other statute dealing with contempt which has been ruled invalid 
by our supreme court. 

Obviously, the most valuable authorities for our study would be cases 
wherein our court squarely held statutes invalid because the legislature had 
exerted its regulatory powers too far and had seriously hampered the inherent 
power of the court over contempts, because then we would be able to determine 
to what extent the legislature may go with its “reasonable regulations” of the 
subject. But no such cases appear in the reports. However, in the compara- 
tively recent case of John F. Jelke Co. v. Beck®® we find the supreme court 
for the first time seriously questioning the right of the legislature to enact a spe- 
cific statute regulating the contempt powers of the courts, although the case was 
decided on another ground. In this case it was contended that the defendant, 
one Joseph D. Beck, who had been adjudged to be in contempt by a circuit 
court in the customary manner without a jury, was entitled to a trial by jury 
and a change of venue pursuant to the provisions of Chapter 376 of the Laws 
of 1931.27 The court interpreted the statute as one not applying to the case at 
bar, for it was passed as a part of an act of the legislature, all the other sections 


; * See — of Justice Crownhart in State v. Cannon, supra note 1 for his conception 
of inherent pow 

152 Wis. 24, 139 N. W. 514 (1913). 

208 Wis. 650, 242 N. W. 576 (1932). 

™ The statute in question now appears as Wis. Star. ge $268.27, the parts of which 
pertinent to this discussion read as follows: ‘‘In all cases where (a= shall be charged 
with civil or criminal contempt for the violation of a anne or injunction issued 
by a court or judge or judges thereof, 22 a oe oe bag 4 
(2) (3) Upon deman right to a speedy trial by an 
impartial jury of the county wherein the contempt alt “have been committed, provided that 


this requirement shall not be construed to apply to contempts committed in the presence of 
the court or so near thereto as to interfere directly with the —— of justice or to 
apply to the misbehavior, misconduct, or disobedience of any officer of the court in respect 
to the writs, orders, or process of the court. All contempt proceedings, whether civil or 
criminal, brought for the alleged violation of any such restraining order or injunction are, 
and hereby are declared to be independent, original, em proceedings, and shall require 
a unanimous finding of the jury. (4) The right to with the court a demand for the 
retirement of the judge sitting -., the proceedings, upon an affidavit of prejudice as is 
now provided by law in other cases. 
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of which are limited to apply to labor disputes. It would seem, reasoned the 
court, if the legislature had intended any section of the act, which was entitled, 
“An act to create section 268.18 to 268.30 of the statutes, relating to litigation 
growing out of labor disputes and limiting the jurisdiction of courts sitting 
in equity,” to apply to anything other than labor disputes it would have plainly 
expressed such a purpose. It was therefore held that Beck was not entitled to 
a trial by jury nor a change of venue, for the dispute in this case did not rise 
out of a labor question. But the important part of the decision, as far as 
we are concerned in this study, is the dicta casting doubt upon the right of the 
legislature to pass such a law. The court declares, “The statute quite apparently 
proceeds upon the theory that the power of the Legislature to regulate courts 
in the state of Wisconsin is the same as the power of Congress to regulate inferior 
courts of the United States. It has been held, under the Constitution of the 
United States, which confers upon Congress the power to create inferior courts, 
that Congress may grant or withhold such jurisdiction as it pleases. In Wis- 
consin the jurisdiction and the power of the courts is conferred, not by act 
of the Legislature, but by the Constitution itself. While the Legislature may 
regulate in the public interest the exercise of the judicial power, it cannot, 
under the guise of regulation, withdraw the power or so limit and circumscribe it 
a3 to defeat the constitutional purpose. Whether or not the regulation of the 
exercise of power of courts of equity in labor disputes involves .a limitation 
which is destructive of effective exercise of the power conferred by the Consti- 
tution is a question involving grave considerations, and should not be determined 
except in a case where the question is necessarily presented and the court has the 
benefit of full arguments on both sides of the question.”28 When the case antici- 
pated by the court involving the validity of this statute comes before the court and 
is decided we will unquestionably have a more satisfactory and definite answer as 
to what extent the legislature may go in regulating the contempt powers of 
the courts. 
Tuomas S. STONE 





78 For a decision in a state court taking the position that the legislature has no authority 
to provide for jury trial in indirect contempts, see Carter v. Commonwealth, 96 Va. 791, 32 
S. E. 780 (1899). The doctrine that “immemorial usage” upholds judicial power to punish 
contempts without a jury was strongly propounded by Wilmot, J., in the undelivered j ent 
of Rex v. Almond (1765), later published in Wirmot, Notes, 243. Referring to this opinion, 
Frankfurter and Landis, in their article, Power of Congress over Procedure in Criminal Contempt 
in Inferior Federal Courts—A Study in Separation of Powers (1924) 37 Harv. L. Rev. 1010, 
declare that it “has bedevilled the law of contempt both in this country and in England 
ever since,” and “Wilmot confused ‘immemorial usage’ to punish for criminal contempts and 
‘immemorial usage’ to punish only after verdict by jury.’’ In this learned treatise it is pointed 
out that down to the early part of the eighteenth century cases of contempt even in and about 
the common law courts were tried by jury, except when committed by persons officially con- 
nected with the court, or when the offender confessed, or in cases of contempts “in the 
actual view of the court.” The idea of summary procedure without a jury gradually worked 
over to the common law courts from the discredited and abolished Star Chamber. ‘“‘Neverthe- 
less,” say Frankfurter and Landis, “until 1720 there is no instance in the common-law 
precedents of punishment otherwise than after trial in the course and not by sum- 
mary process.” If our common law is entirely based on the English common law as it 
existed in the year 1776, then, of course, trial without a jury is one of the incidents of 
the contempt power. But if we may look into the historical foundations of the common law 
as it then existed in determining its validity in this country, it is apparent that the con- 
tention that one of the inherent powers of the courts is to try contemnors without a jury 
lacks support. Undoubtedly the trial of contempt cases without a jury is too well estab- 
lished in this state to be overturned by such historical considerations, but they might be of 
importance in determining whether the legislature is going too far in providing a jury 
trial in certain instances of contempt. 
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CorPORATIONS—CorRPORATE ENnT1ITy—Whether in Wisconsin the corporation is 
to be treated merely as a fiction, or as a reality which actually exists;? whether 
comes down to a question of good faith and honesty for legitimate ends’? are 
questions upon which the Wisconsin corporation statute® is silent. In order to de- 
termine how and under what circumstances the Act is to be applied, and what 
is considered to be its general policies, it therefore becomes necessary, in continuing 
our statutory study of the subject, to consult the Wisconsin decisions.® 

That the corporation is “distinct and separate” from its members is the basic 
principle behind the early case of Wausau Boom Co. v. Plumer,’ where the corpor- 
ation in its “legal entity” was allowed to sue as “quite distinct and separate” one 
who was its director, stockholder, and incorporator. The same principle is upheld 
in Lee v. Young,® where a majority stockholder was not allowed to recover on a 
contract made by the corporation, which was held to “a third party, no matter how 
much of its stock plaintiff owned”; and in Bergenthal v. Boynton,® the entity of 
two corporations, although they had common officers, occupied common officers, 
and transacted business for each other, was kept distinct and separate, the one cor- 
poration not being held liable for the acts of the other. 

In Button v. Hoffman,’ the court distinguished between a sole stockholder 
and his corporation, by stating that the “owner of all the capital stock of a cor- 
poration does not therefore own its property or any of it, and does not himself 
become the corporation,” and therefore cannot bring replevin to recover property 
belonging to the corporation. A similar holding in an equity proceeding!! more 
recently refused a majority stockholder, who was also director and manager, an 
injunction for the protection of the corporate property, the court saying that “the 
corporate entity and not a stockholder is the proper and real party in interest to 
bring such action.” The distinction was again drawn between the property of 
the corporation and the property of the stockholder in Estate of Shepard,'2 
where the court held that Wisconsin had no jurisdiction to tax a nonresident 
stockholder on his stock transfers merely because the corporation owned property 
within the state.18 





1 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518, 636, 4 L. Ed. 629 (1819): 
“A corporation is an artificial being invisible, intangible, and existing only in contemplation of 
law.”’ See Note (1930) 15 Minn. L. Rev. 210. 

2 Machen, Corporate Personality (1911) 24 Harv. L. Rev. 253, at 261, 347. 
the policy in Wisconsin is to pierce the corporate veil,? or whether “it all merely 


® Wormser, Piercing the Veil of Corporate Entity (1912) 12 Cox. L. Rev. 496. In (1926) 
36 Yate L. J. 254 another writer advocates the disregard of the corporate entity, as a “‘liberalizing 
tendency . . . in the adjustment of corporate concepts to modern business facts.’’ 

* Ballantine, Separate Entity of Parent and Subsidiary Corporations (1925) 14 Cautr. L. 
Rev. 12. See also Notes (1917) 17 Cox. L. Rev. 128; (1926) 5 Tex. L. Rev. 77; and for a 
philosophical discussion, John Dewey, The Historic Background of Corporate Legal Personality 
(1926) 35 Yate L. J. 655. As to the effect of the Wisconsin court’s concept of corporate entity 
upon the problem of ultra vires, see Richards, Doctrine of Ultra Vires with a Consideration of 
Wisconsin Decisions (1925) Wis. L. Rev. 129. 

5 Wis. Stat. (1931) c. 180 ff. 

* For early common law history, see 3 HotpswortH, History or ENcLisH Law (1926) 
470 et seq. esp. at 482, discussing the persona ficta of the church, and the community city. For 
the early application of the entity concept to trade associations, see 8 ibid 200 et seq. 

735 Wis. 274 (1874). 

*147 Wis. 53, 132 N.W. 595 (1911). 

*179 Wis. 42, 190 N.W. 901 (1922). In accord, Bosanich v. Chicago North Shore & 
Milwaukee R. Co., 173 Wis. 280, 181 N. W. 297 (1921). It is also settled law in Wisconsin that 
corporations with common officers and common stockholders can deal with each other. Trustees 
of Qnalaska Camp v. Onalaska Modern Woodmen Hall Ass’n., 179 Wis. 486, 192 N.W. 33 
(1923); Folacheck v. Michiwaukee Golf Club, 198 Wis. 78, 223 N. W. 233 (1929). How- 
ever, such dealings can, of course, be set aside for fraud, and “‘are subject to careful scrutiny by 
the courts.” 

61 Wis. 20, 20 N.W. 667 (1884). 

11 Qeland v. Woldenberg, 185 Wis. 510, 201 N. W. 807 (1925). 
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Cases involving the Workmens’ Compensation Acts have also held a stock- 
holder working for his corporation as sufficiently separated from his corporation 
so as to be, within the terms of the act, “in the service of another.”14 In award- 
ing compensation to a majority stockholder who was also the corporation’s presi- 
dent and manager, the court pointed out that “the fiction of the corporate entity 
is not to be lightly regarded” ;!5 and in Leigh v. Aitchison Inc. v. Industrial Com- 
mission of Wisconsin,1® although the court held that the particular stockholder 
bringing the suit was not such an employee as to come within the terms of the 
act, Justice Rosenberry said: “We do not in reaching this conclusion ignore the 
fact that the corporation is a distinct entity, nor do we reach this conclusion merely 
because she [the plaintiff] was the owner of a very large proportion of the stock 
issued.” The court based its decision rather on the term “employee,’’!7 holding 
that, since the plaintiff fixed her own terms of employment and took practically the 
total earnings of the corporation without ever declaring dividends, as her salary, 
she could not properly be included within the general legislative purposes intended 
in the act.18 In Milwaukee Toy Co. v. Industrial Commission of Wisconsin,1® 
in awarding compensation the court pointed out: “Circumstances occasionally arise 
where it appears that a person is simply dealing with his own property through a 
corporate agency as absolutely as he might deal with it as an individual. If in 
such a case to apply the corporate fiction would accomplish some fraudulent pur- 
pose, operate as a constructive fraud, or defeat some strong equitable claim, the 
fiction is disregarded, and the transaction is considered as one of the individual 
himself or of the corporation, whichever will prevent the inequitable result.” 


It is clear that in Milbrath v. State,2° had the court upheld the strict corporate 
entity theory, such an inequitable result would have occurred, for the plea of the 
defendant was that he had not been converting money to his own use by placing 
embezzled funds directly into the corporation he controlled. The court then 
said: “The corporation is in such a case a mere instrumentality through and by 
means of which the natural persons in control thereof carry out their acts. Under 
such circumstances, there is no room for the legal fiction of separate corporate per- 





2184 Wis. 88, 197 N.W. 344 (1924). See Note (1924) 2 Wis. L. Rev. 492. In In re 
Klaus, 67 Wis. 401 at 407, 29: N.W. 582 (1886), the court, in declaring a corporate by-law 
prohibiting the alienation of stock as void, based its decision partly upon the proposition that a 
stock certificate is solely the private property of the stockholder who “may do with it as he 
pleased.’’ However, the case has been qualified in later opinions which allow reasonable restric- 
tions for preserving the company against outsiders. Farmers Mercantile & Supply Co. v. Laun, 
146 Wis. 252, 131 N.W. 439 (1911); Rychwalski v. Baranowski, 205 Wis. 193, 236 N.W. 
131 (1931). 

18 Justice Crownhart in his dissent declares that “to say ‘the property of a corporation is 
its property and not that of its stockholders’ ... is an expression of a mere fiction of law, 
not accurate for any purpose,”’ and he concedes to the corporation only the legal title of its 
corporate property. 

4 Wis. Stat. (1931) $102.07 (4); Zurich Insurance Co. v. Industrial Commission of Wis- 
consin, 193 Wis. 32, 213 N. W. 630 (1927); Columbia Casualty Co. v. Ind. Com. of Wis., 200 
Wis. 8, 227 N. W. 292 (1929). 

45 Milwaukee Toy Co. v. Ind. Com. of Wis., 203 Wis. 493, 234 N. W. 748 (1931). 

4188 Wis. 218, 205 N. W. 806 (1925). 

17 See Miller & Rose v. Rich, 195 Wis. 468, 471, 218 N. W. 716 (1928) for a definition of 
the word “employee.” 

18 Referring to this decision, Justice Fowler remarked in Milwaukee Toy Co. v. Ind. Com. 
of Wis., supra note 15 at 499: “Under the facts of that case the conclusion appeals strongly to 
common sense, although it is perhaps not easy to reconcile with the legal concept of corporate 
entity. The facts of the case, in the opinion of the court, warranted disregard of that concept 
to prevent what the court considers an inequitable and unjust result.” 

% Supra note 15. 

20138 Wis. 354, 120 N. W. 252 (1909); Weber v. State, 190 Wis. 257, 263, 208 N. W. 
923: “The Milbrath Case has become one of the leading cases in the country, and the able 
and exhaustive opinion of the court . . . has extended the liability of an officer of a corporation 
to a greater extent than appears in any reported case coming to our notice’; also see Heckendorn 
v. Romadka, 138 Wis. 416, 120 N. W. 257 (1909); Willie v. State, 207 Wis. 163, 240 N. W. 
823 (1932). 
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sonality”; and in quoting from the Supreme Court of Ohio,?! the court declared 
that “the legal fiction that a corporation is a person can never be urged to an intent 
and purpose not within the reason and policy of that fiction.” 

Although the theory has been advanced that such decisions do not disturb 
the strict concept of the legal entity but merely apply well-founded principles of 
agency to the law of corporations; and although there is often language in the 
cases which might support such a view, it would seem, nevertheless, that the 
Wisconsin court has really been concerned in discovering whether there is any 
fraud or subterfuge involved, and has not, consciously at least, been attempting 
to uphold the corporate entity by any such device as finding an agency relation. 
For example in Brothers v. Bank of Kaukauna,2 although a bank was held as not 
being a bona fide purchaser of a note where notice was given to its stockholder 
and principal financial officer, on the grounds that a principal is bound by such 
notice as his agent obtains, the court nevertheless went on to say, “Indeed it is 
not easy to separate him from the bank or to consider him other than the bank 
itself”.23 The same attitude of the court is shown in the case of Volman & Below 
co. v. Bayfield Mill Co.,24 where a corporation’s counterclaim on a contract was 
barred because one Knight, who was sole stockholder and who acted for the de- 
fendant corporation by managing and controlling it, had taken money in settle- 
ment of the contract, and the court said: “Knight was acting for the defendant; 
in fact it might be said that Knight was the defendant.” Later in Koenig v. Geo. 
Logemann & Sons? the court took substantially the same position when it declared 
a majority managing stockholder to be “in effect and to all practical intents and 
purposes the corporation itself.” 

Furthermore, to say that in these cases the court had in mind principles of 
agency in no way simplifies the problem; for the same difficulty arises in ascertain- 
ing under what circumstances the court will apply agency rules, as arises in de- 
termining under what circumstances the court will disregard the corporate entity. 
For example in Milwaukee Building Supply Co. v. Illinois Surety Co.,2® where 
the statute authorized service upon “owner or agent,”*7 the court construed notice 
of a lien as having been served upon both corporations, although actually there 
was notice upon only one, because the evidence showed that the two corporations 
had common officers and one corporation owned all the stock of the other. Though 
this conclusion might perhaps be considered merely as a liberal construction to be 
fairly implied from the statute,?8 the court had less grounds for applying rules 





7149 Ohio St. 137, 30 N. E. 279 (1892). 

2284 Wis. 381, 54 N. W. 917 (1893). 

3 Wolf Co. v. Kutch, 147 Wis. 209, 132 N. W. 981 (1911) held a sole stockholder who 
was also sole acting officer of a corporation as having had sufficient notice through a contract entered 
into by his corporation that certain fixtures which the corporation later transferred to him 
were to be treated as personalty. The case contains no mention of agency. 

% 146 Wis. 412, 131 N. Ww. 899 (1911). 

%°170 Wis. 619, 176 N. 58 (1920). 

7% 163 Wis. 48, 157 N. we 545 (1916). 

27 Wis. Stat. (1916) §3315. 

38 Although it may seem as though the court is disregarding the corporate entity in such 
cases as Milwaukee County v. W. S. Seaman Co., 181 Wis. 323, 193 N. W. 513 (1923) (where 
a corporation was allowed to offset the taxes paid by its dissolved predecessor corporation whose 
assets and liabilities it was organized to take over); Miller v. Tax Commission of Wisconsin, 
195 Wis. 219, 217 N. W. 568 (1928), Note (1928) 5 Wis. L. Rev. 53; and Burgess Laboratories 
v. Conway, 195 Wis. 324, 218 N. W. 172 (1928), Note (1928) 5 Wis. L. Rev. 57 (in which 
cases no tax was permitted upon a stockholder’s transfer to his corporation for stock therein); 
Palmolive Co. v. Conway, 43 F. (2d) 226 (W. D. Wis. 1930), Note (1932) 7 Wis. L. Rev. 250 
(where an income tax on a Wisconsin corporation was permitted although all receipts went to 
the parent foreign corporation); the court is clearly primarily concerned in defining the legislative 
intent behind ‘ca words as “income,” “transfer,” “‘offset.’’ Such problems do not greatly 
affect corporate concepts, but are more properly questions of statutory construction. 
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of agency than in the case of Bergenthal v. Boynton,?® where, under a similar 
corporate set-up, the corporations were held to be unrelated. 

That the problem involves more than the correct application of legal formulae, 
and presents, rather, a question of discretion and policy is made very clear by a 
comparison between the majority and dissenting opinions in Loomis v. Callaghan.3° 
A non-profit corporation was organized to construct state University buildings by 
using certain teachers’ retirement funds, in the hands of the University regents, 
without the regents themselves incurring any state indebtedness. This arrange- 
ment was upheld by the majority of the court as an application to public neces- 
sities of “some of the financial genius which we find continually displayed in 
private business”; but Justice Eschweiler in his dissent, after speaking of indirec- 
tion, subterfuge, and dummy corporations, and after referring to the corporation as 
one “created for evasion purpose,” declared: “It has always been recognized as the 
right if not the absolute duty of a court clothed with the equitable jurisdiction to 
apply its X-rays to all masks and covers and see through to the real substance.31 
The feeblest of Roentgen rays would disclose that the board of regents and not 
this corporate shell are the borrowers to whom these funds are being loaned.” 

Such divergent views make it impossible to clarify the Wisconsin concept of 
the corporate entity. However, since the problem is beset with such varying cir- 
cumstances, a statutory definition is perhaps not as yet feasible. The task of 
weighing individual intentions and good faith is best left with the judiciary, where, 
in deciding each case as it arises, there can gradually evolve a definition that is 
both adequately broad in scope and conveniently explicit in application. 

ALBERT C. HELLER. 

CrmunAL LAw—THE Wisconsin Expert Witness Statute. The Wisconsin 

Legislature in 1921 adopted, for use in criminal cases, the Expert Witness Statute,! 





2° Supra note 9. 

196 Wis. 518, 220 N. W. 816 (1928). 

*1 Cf. Oeland v. Woldenberg, supra note 11. 

2Wis. Sratr. (1931) §357.12. “(1) ExpEeRTs TO BE APPOINTED BY JUDGE. Whenever, 
in any criminal case, expert opinion evidence becomes necessary or desirable the judge of the 
trial court may after notice to the parties and a hearing, appoint one or more disinter- 
ested qualified experts, not exceeding three, to testify at the trial. Before entering upon 
such investigation such experts shall take and subscribe the following oath, before the judge 
making the appointment or some officer designated by him: ‘I do solemnly swear that I 
will make a faithful and impartial examination of the matters to be investigated by me 
and that I will make a true report thereon according to the best of my knowledge, belief 
and understanding. So help me God.” The compensation of such expert witnesses shall 
be fixed by the court and paid by the county upon the order of the court as a part of the 
costs of the action. The receipt by any expert witness summoned under this section of 
any other compensation than so fixed by the court and paid by the county, or the offer or 
promise by any person to pay such other compensation shall be unlawful and punishable as 
contempt of court. The fact that such expert witnesses have been appointed by the 
court shall be made known to the jury, but they shall be subject to cross-examination by 
both parties, who may also summon other expert witnesses at the trial, but the court may 
impose reasonable limitations upon the number of witnesses who may give opinion evi- 
dence on the same subject. . 

(2) EXPERTS TO EXAMINE ACCUSED. No testimony regarding the mental condition of 
the accused shall be received from witnesses summoned by the accused until the expert wit- 
nesses summoned by the prosecution have been given an opportunity to examine and 
observe the accused, if such opportunity shall have been seasonably demanded. hi 

(3) ACCUSED MAY BE COMMITTED TO HosPITaAL. Whenever the existence of mental dis- 
ease on the part of the accused, at the time of the trial, is suggested or becomes the subject 
of inquiry, the presiding judge of the court before which the accused is to be tried or is 
being tried may, after reasonable notice and opportunity for hearing, commit the accused 
te a state or county hospital or asylum for the insane to be detained there for a reasonable 
time, to be fixed by the court, for the purpose of observation, but the court may 
under section 357.13. In case of commitment to a hospital the court shall direct the su- 
perintendent of the hospital to permit all the expert witnesses summoned in the case to 
have free access to the accused for the purpose of observation. The court may also direct 
the chief physician of the hospital to prepare a report regarding the mental condition of 
the accused. This report may be introduced in evidence at the trial under the oath of 
the said chief physician who may be cross-examined regarding the report by counsel for 
both parties. 
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which, though it differs in a few minor details from the Expert Testimony Bill 
recommended in 1915 by the Committee of the Institute of Criminal Law and 
Criminology? and the proposed section of the American Law Institute Code 
of Criminal Procedure relating to expert witnesses’, embodies substantially the 
same provisions. 

The chief objective of the Wisconsin Statute, the recommended Expert Test- 
imony Bill, and the proposed sections of the American Law Institute Code is 
to provide for the selection of competent, reliable, and unbiased experts whose 
testimony could justifiably and would probably be given great weight by the 
jury. The statute and proposals aim to attain a balance between opinions of 
conflicting experts which balance would be struck, as soon as a clash appeared 
between the partisan experts, by having the jury turn for its real guidance to 
the impartial experts selected and summoned by the trial judge. At the same 
time the interests of both the prosecution and the defense would be protected 
by permitting them to have their own experts and the opportunity to cross- 
examine the experts appointed by the court. 

Legislation similar to the Wisconsin Expert Witness Statute to apply in 
criminal actions has been enacted in several other states,5 and it has generally been 
held constitutional.6 Some states have adopted provisions for testimony by 
court-appointed experts in civil actions as well.7 It cannot be controverted that 
the Wisconsin Expert Witness Statute and those statutes similar to it represent a 
distinct and commendable improvement over the former system of allowing 
the prosecution and the defense to engage in a duel between partial and biased 
experts with the ultimate outcome dependent upon financial manipulations. 
That these statutes embody numerous excellent features is obvious.8 There are 
apparent, however, certain defects, which have, to some degree, frustrated the 
purpose of the statutes. 

I. There has been no attempt made to set up any qualifications or standards 
to which a professed alienist, before appointed by the court, has to conform. The 
Wisconsin Statute permits the appointment of “disinterested qualified experts” 





(4) EXPERTS, WRITTEN REPORTS oF. Each expert witness appointed by the court may 
be required by the court to prepare a written brief report under oath upon the mental 
condition of the person in question and such report shall be filed with the clerk at such 
time as may be fixed by the court. Such report may with the permission of the court be 
read by the witness at the trial.’’ 

2 The bill is quoted and discussed in Keedy, /nsanity and Criminal Responsibility (1917) 
30 Harv. L. Rev. 179. 

*OrrictaL Drart (1930) §308, 123-124. 

*5 Wicmore Evmence (1923) §563 (3) (c). 

> Micu. Laws (1905) Act. 175 §3; Vr. Gen. Laws (1917) $2620; R. I. Gen. Laws 
(1923) §$5002-5005; Coro. Laws 1927, c. 90 §2; INnp. ANN. Stat. (Burns, Supp. 1929) 
$2291: N. Y. Cons. Laws (Cahill’s, 1930) c. 31 §31; Onto Gen Cope (Page, 1931) 
§$$13441-4; Car. Penat Cope (Deering, 1931) §1027. 
held constitutional. Some states have adopted provisions for testimony by 


® Jessner v. State, 202 Wis. 184, 231 N. W. 634 (1930), in an elaborate and learned 
opinion by Justice Owen, upheld the validity of §357.12 and rebuked the contentions of (a) 
violation of constitutional prohibition against compulsory self-incrimination, (b) invasion 
of right of privacy, (c) exercise of non-judicial function, (d) poor policy to sponsor witnesses, 
and (e) invasion of province of district attorney. Accorp: People v. Strong, 114 Cal. App. 
522, 300 Pac. 84 (1931); 5 Wicmore, Eviwence (1923) note to §2484; 1 ibid. §563; H. W. 
Taft, Opinion Evidence of Medical Witnesses (1927) 14 Va. L. Rev. 81; Weihofen, Insanity 
As A Derense IN CrIMINAL Law (1933) 214. Contra: People v. Dickerson, 164 Mich. 148, 
129 N. W. 199 (1910). See People v. Scott, 326 Ill. 327, 157 N. E. 247 (1927). 

™R. I. Gen Laws (1923) §§5002-5005; Cat. Cope or Crvm Procepure (Deering, 
1931) §1871. See Jupictat Councm or New Jersey, Second Report (1931) 79 and Third 
Report (1932) 30. 

3 Glueck, Metat Ditsorpers AND THE CRIMINAL Law (1925) 450-451; L. A. Tulin, 
The Problem of Mental Disorder in Crime: A Survey (1932) 32 Cor. L. Rev. 933 at 955; 
White, INSANITY AND THE CrimtnaL Law (1923) 145-147; Note (1917) 30 Harv. L. Rev. 
179; Note (1928) 19 J. Crrm. L. anp Crmmotocy 75 at 80; Note (1929) 9 Ore. L. Rev. 309. 
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but this section does not state who shall be regarded as such an expert. The 
statute does provide for cross-examinaion at the trial to bring out the experts’ 
qualifications, but since, to the laymen jury all “experts” are nearly alike, to leave 
the qualifications to come out at the trial is not the best plan of procedure. Prac- 
tically speaking, the only result of the provision for cross-examination at the 
trial is an indulgence in those unpleasant personalities which constitutes a blot 
upon the present system. Due to the lack of any specifications as to who may 
qualify as a “disinterested qualified expert,” there is ever present the possi- 
bility that inexperienced and incompetent physicians may set themselves up 
as mental experts, be appointed by the court as such, and render expert opinions 
on mental disease without being actually qualified to do so. It seems that the 
presence of a section in the Wisconsin Statute defining essential qualifications of 
a “qualified expert” would vastly improve the standard of expert testimony,® 
and further the purpose behind the law.1° The qualifications could most ac- 
curately be ascertained and set up by the Wisconsin Psychiatric Institute located 
at the Wisconsin State Hospital for the Insane, or a similar body of officials.11 
Various suggestions have been made attempting to enumerate the prerequisite 
qualifications,12 but it is not within the scope of this article to delve into the 
specific standards of eligibility any more than to mention that some such stand- 
ard is necessary, should be drawn up by a competent agency, and embodied 
in sec. 357.12 of the Wisconsin Statutes. 

Then too, there is nothing in the statute which explains what “disinterested” 
shall be taken to mean. It is extremely doubtful whether an employee of the 
state or county could truthfully be said to qualify as a disinterested expert. 
Those in contact with the district attorney’s office usually would unconsciously 
develop a partisan attitude. A “disinterested” psychiatrist should be defined 
as one having absolutely no affiliations whatsoever with the prosecution or the 
defense, either directly or indirectly. 

II. The theory behind the Wisconsin Statute is that the mental disease ex- 
perts, who are appointed by the court, are to act as officers of the court and as 
such are to make their examinations and report in an impartial manner. That is, 
these court-appointed officials are to act as disinterested examiners who, with the 
aid of a close relationship of physician and patient, will be able to accurately 
ascertain, from an unbiased point of view, whether or not the defendants under 
scrutiny are mentally sound. In order to insure this close relationship between 
the examiners and their subjects, which results in a certain degree of intimacy 
and consequently a true revelation of the subjects’ mental capacities, it is neces- 
sary that the persons examined be assured that the investigators are unbiased as 
officials of the court and limited in their power to reveal the contents of their 





°S. Glueck, State Legislation Providing For The Mental Examination of Persons Ac- 
cused of rCime (1923) 14 J. Crim. L. anp Criminotocy 573 at 577. 

1 Glueck, op. cit. supra note 8, at 488 and 489 makes a statement to the effect that 
the constitutionality of a section of this kind can be upheld on the basis of the police power 
to set up standards for licenses in various occupations. 

4 Tulin, op. cit. supra note 8, at 955 advocates standards set up by a_ neuropsychiatric 
society, or state department of mental diseases, or some similar agency. Glueck, op. cit. supra 
note 8, at 489 is in accord and points out that the passing of an ordinary medical course 
or medical examination is not a sufficient test of the qualifications necessary in this import- 
ant branch of medicine. 

12 Glueck, op. cit. supra notes 8, at 489 recommends his own section to be added to 
the expert testimony statutes. N. Y. has had proposed legislation under discussion for some 
time which would require mental experts to conform to certain prescribed rules before becoming 
eligible for court appointment. 
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discovery. Unless there is an assurance of some restrictions upon the examiners 
there will be a failure on the part of the defendants freely to expose their mental 
qualifications, due to the fear that whatever they relate may uncover factual evi- 
dence relative to the question of guilt or innocence which may subsequently 
be used to obtain an advantage over them at the trial. There is, however, noth- 
ing in the Wisconsin Statute to limit the alienists in their communications of 
whatever evidence, either in respect to the defendants’ mental capacities or bearing 
upon the question of the defendants’ guilt or innocence, that they may obtain. 
The Wisconsin Statute requires an oath to be taken which amounts to a promise 
to make an impartial examination and to report to the best of the expert’s 
ability, but the oath in the statute does not specifically limit the disclosure by 
the experts to only the written reports which may be filed and read at the trial, 
or to the oral testimony which may be given in evidence at the trial under the 
exception to the provisions of the Physicians’ Privilege Statute.13 

Without some prohibition against the divulging of the information in any 
manner other than in the written reports or orally in open court, the expert 
witnesses of the court are at liberty to communicate to the prosecution sufficient 
facts, which, if the defendants are declared sane by the jury, may serve to aid 
the prosecution in bringing about convictions. Of course, defendants who are 
actually guilty should be convicted and, professional ethics aside, there can be 
no objection to the communication of any information necessary to have them 
found guilty; but, as a long term proposition, if, over the course of frequent 
examinations in numerous cases, it is discovered that the prosecution is being 
aided in obtaining leads and clues by the revelations of the court’s alienists, 
there is a serious danger to the efficacious operation of the Expert Witness 
Statute. The result will be that defendants under expert psychiatric obser- 
vation will be warned by their attorneys not to talk in a very revealing manner 
for fear that whatever is disclosed will be reported in a manner which, though 
it is not anticipated by the statute, will act to aid the prosecution in preparation 
for and upon the subsequent trial on the question of guilt or innocence. Con- 
sequently the defendants will not feel that essential assurance and confidence in 
the alienists, a close relationship of physician and patient will not be attained, 
the defendants will refuse to reveal their natural mental qualifications, the 
alienists will be unable to ascertain accurately the true mental condition of the 
defendants, and the purpose of the Expert Witness Statute will be frustrated. 

Solely as a matter of policy the experts appointed by the court should be re- 
strained from reporting the information they secure upon examination in any 
way other than by the discretionary written report,!4 or by oral testimony in 
open court. The mental disease experts appointed by the court should be re- 
minded by an oath which is more restrictive than the one now embodied in 
subsection (1) of the Wisconsin Witness Statute. The oath should read: “I 
do solemnly swear that I will make a faithful and impartial examination of the 
matters to be investigated by me, and that I will make a true report thereon 
according to the best of my knowledge, belief, and understanding. I also do 





We. Star. (1931) §325.21 (2) prohibits disclosure of information obtained by physi- 
cians in their professional capacities except in four instances, one of which is lunacy in- 
quiries, Wis. Star. (1931) §325.21 places no limitations upon disclosure in the case of 
lunacy inquiries. 


; 4 See infra p. 8 for suggestion that provision in re written reports be made mandatory 
instead of discretionary. 
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solemnly swear that I will not divulge any information which I may secure 
upon examination except by a written report to be filed with the clerk of court 
or by oral testimony given in open court. So help me God.” 

III. There is present in the Wisconsin Statute a defect which may possibly 
operate to circumvent the intended purpose and theory behind the law. The 
entire statute is couched in discretionary and not mandatory terms, and as a 
result, if there is any reluctance, for some reason or other, on the part of the 
trial courts to avail themselves of psychiatric advice,15 there is likely to be a 
complete refusal to invoke the use of testimony by court-appointed experts. 
A change in the form of the statute, from discretionary to mandatory, would 
be a step forward in the direction of achieving the highly desired balance be- 
tween the conflicting testimony of experts to which the jury may turn for im- 
partial and accurate guidance.16 


Also, more specifically, the Wisconsin Statute says that the judge may ap- 
point one or more disinterested experts. In this regard the law fails to recog- 
nize that a responsibility of this sort, which governs to a great extent the whole 
future of the accused, is too much to intrust to one man whose word carries 
great weight with the jury. It seems only fair to the accused to have his 
mental condition diagnosed by more than one unbiased expert so that the check 
and balance system could become operative to lessen the possibility of grave 
error in the ultimate outcome. A provision making it obligatory upon the judge 
to appoint more than one disinterested qualified expert would be a salutary 
change in the present law- 

Not only should the institution of the machinery of the statute and the pro- 
vision for the appointment of more than one unbiased expert be made manda- 
tory, but there should, to further expedite the administration of justice, be 
present in the remaining portions of the statute which pertain to the filing of 
reports, an obligation upon, rather than an option in, the judge to insist (a) that 
the impartial experts oral testimony in open court be augmented by a written 
report to be filed as part of the court record and read into evidence at the trial 
and (b) that the hospital superintendent file a written report to be used at the 
trial. By making these written reports mandatory there is an assurance that 
the correct impressions of the examiners will be preserved, and there would be, 
at the time of the trial, less reliance upon the memory of the experts to bring out 
the actual mental condition of the examined ones. An obligatory provision for 
commitment to a hospital, when the exigencies of the situation demand it, would 
vastly improve the statute by insuring the most adequate comfort and care 
possible to the accused who is mentally ill. 

The Wisconsin Expert Witness Statute in a slightly modified form could ad- 
vantageously be made mandatory, not only in cases after the issue of insanity has 
been raised as a defense, but in all criminal actions of certain classes, as a scien- 
tific, routine, and compulsory matter of investigation and examination, to take 
place promptly after indictment and before trial to determine whether or not the 





18 Qverholser, Psychiatric Advice in Criminal Courts (1928) 12 Mentat Hycrene 818 at 
833-836 says that many trial judges, due to a distrust of psychiatrists ability and integrity, 
are not prone to avail themselves of psychiatric or psychologic advice. It is conceivable 
too, that there might be some judges with such a paranoid ego that they could not appre- 
ciate the necessity of having the opinion of psychiatrists. An attitude of this sort would 
be extremely harmful and might readily result in a miscarriage of justice. 

1° It is argued that probably the constitutional issue would remain unaltered if the statute 
were couched in mandatory terms. Tulin, op. cit. supra note 8 and 11, at 956 and footnote. 
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plea of insanity should be raised. As the statute now stands the initiative of 
those untrained in mental diseases governs the institution of the machinery of 
examination. Not until (a) those in charge of the accused have at the proper 
time and with the proper plea raised the question of insanity and (b) the trial 
judge determines that an unbiased investigation is necessary or desirable are the 
proceedings set in motion. Under the present law, as a result, it is largely a 
matter of chance, embodied in the discretion of the trial judges and dependent 
upon the initiative, alertness, and caprice of those in charge of the defendants, 
which determines whether or not the mental examinations by court experts will 
be ordered. There is no validity to the argument that the finesse of counsel 
should control the institution of proceedings, and there is grave doubt as to the 
qualifications of trial judges, who are primarily jurists and not psychiatrists, to 
pass upon the question of whether unbiased expert opinion is necessary or de- 
sirable. 

A system similar to the one employed in Massachusetts under the Briggs 
Law,!7 which provides for compulsory routine examination of those indicted in 
certain classes of crimes, is not dependent upon a layman’s interpretation of the 
necessity or desirability of impartial examinations, nor upon the pleading man- 
euvers of those in charge of the accused. Instead, the Briggs Law eliminates the 
initiative of the untrained as the factor setting the machinery into motion, and 
substitutes a blanket system of scientifically prescribed mental examinations 
which thereby reduces to a minimum the trial of persons who, because of mental 
abnormality, can more easily, economically, and competently be disposed of 
without a formal trial. Under the Briggs Law unbiased expert opinions are 
obtained before trial and before it is decided whether or not to resort to the 
defense of insanity. No presumption of insanity is required for this sort of an 
examination, nor is it raised by it.18 Under the Massachusetts system one may 
have confidence that within the scope of the law no defendant is put on trial 
who is mentally ill, and that the determination as to who is mentally unfit is 
not left to laymen but is controlled by psychiatric experts. The apt criticisms 
aimed at the present Wisconsin procedure, which procedure like that of many 
other states calls for a final decision as to mental soundness to be made by 
laymen juries,!9 would be inoperative under the Massachusetts method, and 
the matter of selection, whether lay or expert would cease to be a source of ob- 
jection. Under the Briggs Law the matter of selection is rightfully placed within 
the province of the impartial, trained psychiatrist. It is generally conceded that 
the Massachusetts method of handling the problem of the criminal irrespon- 
sibility of the mentally ill is the most advanced and adequate manner of treating 
this important branch of the criminal law.2° 

A provision, similar to the Briggs Law in Massachusetts, embodied in the 
Wisconsin Statutes, either by a change of the Expert Witness Statute or by an 
addition of a separate section, would improve the administration of justice 
in the field of medical jurisprudence (a) by eliminating the objectionable features 








17 Overholser, Two Year’s Experience with the Brises Fal (1932) 23 J. Crim. L. and 
Crimino'ogy 415; Weihofen, op. cit. supra note 6, at 401-4 

18 Overholser, THE JOURNAL OF THE AMERICAN aed AssociaTIon, Sept. 14, 1929. 

1® Rosenberger, The Psychiatrist’s Responsibility to the Public (May, 1933) Tae Wis- 
CONSIN MEDICAL JOURNAL. 

* Glueck, Psychiatric Examination of Persons Accused of Crime (1926) 36 Yale L. J. 
632; Overholser, op. cit. supra note 17, at 426; Note (1925) 11 St. Louis L. Rev. 284; 
Tulin, op. cit. supra notes 8, 11, and 16, at 961. 
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oi the present machinery in respect to the institution of examinations and the 
matter of selection by layment juries, (b) by saving time, effort, and money 
both for the state and the individual through the elimination of many useless, 
or at least needlessly expensive, trials, (c) by providing for the accumulation of 
valuable scientific data which should result in a more humane disposition of 
borderline cases of the semi-responsible, and a more adequate knowledge of the 
mental makeup of recidivists, and (d) by insuring, generally, a better under- 
standing of the extremely important question of the criminal irresponsibility of 
the mentally ill. 

C. R. SremmMetz 


COMMENTS 


CONSTITUTIONAL LAW—VALIDITY OF STATUTE PROHIBITING PAYMENT IN GOLD 
on Contracts ConTAINING Gotp CLauseE.—As a part of President Roosevelt's 
emergency program, Congress passed an act, effective June 5, 1933, which in- 
validated all gold clauses in contracts.1 This act declared that every clause pro- 
viding for payment of an obligation in gold or in a particular kind of coin or 
currency, or in an amount of money to be measured thereby, is against public 
policy; that no future contract shall contain such clause; and that every obliga- 
tion heretofore or hereafter incurred, whether or not it contains such a gold 
clause, shall be discharged upon payment, dollar for dollar, in any coin or cur- 
rency that is legal tender at the time of payment. 

While no case has come up to the United States Supreme Court under this 
statute, a gold clause in a bond was recently upheld in the case of Feist v. Societe 
Intercommunale Belge d’Electricite, of Brussels.2 Plaintiff brought suit on a 
£100 bond issued and sold by defendant, a foreign corporation, through a London 
brokerage firm. The bond provided that it was to be construed under English 
law as a contract made and to be performed in England; and contained a promise 
to pay “£100 in sterling in gold coin of the United Kingdom of or equal to the 
standard of weight and fineness existing on 1st September 1928.” The lower 
court held that the debt could be paid at its face value in legal tender currency ; 
that the gold clause, construed as a contract to pay a fixed sum in one form of 
legal tender and no other, was unenforceable in the face of the Legal Tender 
Statute.3 On appeal to the House of Lords, it was held that the defendant cor- 
poration must pay its bond in currency in an amount equal to the value of £100 
in gold coin as of 1928. The decision was based on the construction given to 
the gold clause. After a review of the monetary history of England since 1914, 
it was pointed out that the intent of the parties was not to enforce payment of 
a fixed sum in a designated form of legal tender, gold coin; but rather, in view 
of possible fluctuations in the value of currency, to adopt a measure of the 
obligation which would not be affected by England’s going off the gold standard. 


148 Strat. 113; 31 U. S. C. A., c. 9, 463 (a)—“‘Every provision contained in or made 
with respect to any obligation which purports to give the obligee a right to require payment 
in gold or a particular kind of coin or currency, or in an amount in money of the United 
States measured thereby, is declared to be against public policy; and no such provision shall 
be contained in or made with respect to any obligation hereafter incurred. Every obligation 
heretofore or hereafter incurred, whether or not any such provision is contained therein 
or made with respect thereto, shall be discharged upon payment, dollar for dollar, in any 
coin or currency which at the time of payment is legal tender for public or private debts.” 
2 British House of Lords, 1933, reported in U. S. Law Week, Jan. 9, 1934, at 61 (397). 
318 & 19 Geo. V, c. 13. 
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This construction was supported by a number of collateral arguments based on 
the terms of the bond. It would, for example, be obviously impossible to pay off 
the interest coupons of £2-15s. in gold coin, as promised. Since the parties in- 
tended the gold clause to be a measure of the obligation, it was unnecessary to 
decide whether a contract to pay a debt in one form of legal tender only was 
enforceable or legal. 

Substantially the same result was reached by the United States Supreme 
Court after the Civil War in its decisions on gold clause contracts.4 Bronson v. 
Rodes® was decided on the theory that it was the intent of the parties to guard 
against fluctuations in currency. It was believed by the Court that the gold con- 
tracted for had inherent value as a commodity, and that the gold clause was in 
effect a promise to deliver a certain weight of standard gold. It was. therefore, 
not a “debt” dischargeable in paper currency, as provided in the Legal Tender 
Act of 1862.6 At the time of this decision gold and silver coin was available, and 
it would seem that the judgment required payment in that form. Later, in 
Gregory v. Morris,” it was held that if the obligee were willing, judgment could 
be rendered for the currency value of the gold called for. 

Neither the British Currency and Bank Notes Act of 1928,7@ under which 
the Feist Case® was decided, nor the Legal Tender Act of 1862,9 under which the 
United States cases above cited were decided, expressly attempted to invalidate 
gold clauses. The British Act!° merely provided for the issue of Bank of England 
notes for £1 and for 10s., which would be legal tender for any amount, and tor 
the conversion of old currency notes into such notes. The lower court believed 
that by contracting for a specific form of legal tender, the parties were abrogating 
the enactment of the legislature, but the House of Lords escaped this difficulty by 
holding that the gold clause was a measure of the obligation. The Legal Tender 
Act of 186211 provided that United States notes be legal tender for all debts, 
public and private, except duties on imports and interest on the public debt. Mr. 
Justice Miller, dissenting in Bronson v. Rodes,12 thought that this should apply 
to gold clause contracts as debts, but the majority of the court held that they 
were not debts under the act. In view of the express terms of the present United 
States Statute,13 it would seem that neither the Feist Case nor Bronson v. Rodes 
is in point in considering the status of a gold clause contract in United States. 
Neither case decides whether private parties may make contracts which conflict 
with Legal Tender Statutes. Each says that the statute has no application to 
the situation. The Feist Case says that the gold clause is not a contract concern- 
ing the medium of payment, but one which measures the obligation. Bronson 
v. Rodes holds that a gold clause contract is not a “debt” within the meaning of 
the legal tender statute, but a contract for an amount of gold as a commodity, 
as to which the Legal Tender Act!4 has no operation. There can, on the other 





* Bronson v. Rodes, 74 U. S. 229, 19 L. ed. “~ (1868); Dewing v. Spears 78 U. S. 379, 20 
L. ed. 189 (1871): Trebilcock v. Wilson 79 U. S. 687, 20 L. ed. 460 (1871); Gregory v. 
Morris, 96 U. S. 619, 24 L. ed. 740 (1877). 

5 Supra note 4 

12 Srar. 345. 

'Supra note 4. 

™ Supra note 3. 

* Supra note 2. 

* Supra note 6. 

Supra note 3. 

™ Supra note 6. 

3 Supra note 4. 

18 Supra note 1. 
% Supra note 6. 
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hand, be no question of the applicability of the United States Statute.5 Under 
it gold clauses are clearly invalid, and may be enforced only by finding the statute 
unconstitutional. 

Although it would seem at first sight that such legislation is a violent at- 
tack on contract and property rights, and, as applied to government bonds, a 
shocking repudiation of sacred obligations, yet it is submitted that the Supreme 
Court may uphold this enactment without radical departure from precedent. The 
justice or expediency of the law in itself should not be the controlling considera- 
tion in determining its constitutionality. Many competent and well-informed men 
believe that inflation, of which this law is an integral part, is not only justifiable, 
but necessary to the preservation of our economic system. It is not, however, up 
to the Supreme Court of the United States to decide this. The province of the 
Court is to determine whether Congress is by the Constitution granted or denied 
the power to pass such a law. 

Nothing in the Constitution expessly forbids the exercise of this power. 
Congress is not prohibited from impairing the obligation of contracts.16 This 
sort of statute should not fall under the due process clause of the Fifth Amend- 
ment. A contract right is undoubtedly property, but any consequential injury to 
a contract or other property right does not bring a statute under the prohibition 
of the Fifth Amendment. That provision was never intended to refer to injuries 
resulting from the use of lawful powers.17 A tariff, an embargo, or a declaration 
of war may seriously impair, or even totally destroy the value of a contract; but 
the Fifth Amendment could not therefore be urged against such an act.18 The 
Legal Tender Act of 1862 just as seriously impaired existing contracts for payment 
of money, as the present act impairs existing contracts for payment of gold. Yet 
the due process clause was held inapplicable.19 

It is therefore only a question of whether Congress has the power to pass 
the statute. Can it be fairly implied under the last clause of Art. I. Sec. 8 of the 
U. S. Constitution, as applied to the express powers of coining money and regulat- 
ing its value, and of borrowing money? The statute need not be absolutely 
necessary, but only convenient, useful, or essential. If the end is legitimate, all ap- 
propriate means that are not prohibited may be employed.2° From the express 
power to borrow money was implied the power to issue stocks, bonds, bills and 
notes which were tax exempt.21 From the power to coin money and regulate its 
value was implied the power to tax State Bank notes out of existence, in order to 
provide a uniform currency for the whole country.22 In sustaining the Legal 
Tender Act of 1862 as to both pre-existing and subsequently contracted debts, the 
Supreme Court relied on the express powers of levying taxes, duties and im- 
posts, of borrowing money, of regulating foreign and interstate commerce, and 
of coining money and regulating its value. The Court said that these grants of 
power, added to the express prohibition of the states from acting in the matter of 








45 Supra note 1. 

16 Legal Tender Cases (Knox v. Lee) 79 U. S. 457, 20 L. ed. 287 (1871); Sinking 
Fund Cases 99 U. S. 700, 25 L. ed. 504 (1878); Mitchell v. Clark 110 U. S. 633, 4 Sup. Ct. 
170, 28 L. ed. 279 (1883). 

17 Legal Tender Cases (Knox v. Lee), supra note 16; Watson v. St. L. Ry. Co., 169 Fed. 
942 (C. C. E. D. Ark. 1909) (Aff'd. 223 U. S. 745, 32 Sup. Ct. 533, 56 L. ed. 639 [1917].) 

our Tender Cases (Knox v. Lee), supra note 16. 

© farGulleck v. Maryland, 4 Wheat. 316, S, L. ed. 579 (1819). 

21 Weston v. Charleston, 2 Pet. 449, 7 ed. 481 (1829) (stock); oe of N. Y. v. 
Mayor, 7 Wall. 16, 19 L. ed. 57 (1869) (bonds) Bank of N. Y. v. Board of Supervisors, 7 
Wall. 26, 19 L. ed. 60 (1869) (U. S. notes). 

22 Veazie State Bank v. Fenno, 8 Wall 533, 19 L. ed. 482 (1869). 
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coining money and emitting bills of credit, clearly showed that all the power over 
coinage and currency customarily associated with sovereignty was vested in Con- 
gress.23 

The Court having thus conceded to Congress full powers of a sovereign over 
coinage and currency, it has ample precedent for upholding the present statute. In 
discussing the objects and purposes of his recovery program, President Roosevelt 
in his radio address24 of May 7, 1933 explained that there were 30 billions of 
government, and 60 or 70 billions of dollars of private obligations payable in gold. 
He said the purpose of leaving the gold standard was to raise commodity prices 
so that debts can be paid back in the same kind of dollar that was borrowed, 
not a cheaper or more expensive one. It can be seen that if this vast amount 
of debts were to be paid in gold or its equivalent, the government’s policy of con- 
trolling the currency so as to bring the purchasing power of the dollar down to 
its previous level would be emasculated. To relieve the uncertainty as to whether 
under the existing laws gold contracts were enforceable, Congress passed the act in 
question. The House of Representatives Majority Report on the Act,25 written 
by Mr. Steagall, declared: that gold clause contracts were against public policy 
because of the emergency then existing: that such contracts rendered ineffective 
the attempts of Congress to create a currency and regulate its value; that gold 
hoarding and a constant export of capital from the United States were two 
phenomena which directly resulted from gold contracts, and made this step 
necessary; that it would be impossible for the government to borrow money on 
favorable terms in the future with gold bonds outstanding. To regularize the sit- 
uation as to all debts and to put past and future debts on the same basis it was 
felt necessary to invalidate all gold clause contracts. Contracts of private individ- 
uals, past of future, are, it was said, valid only insofar as they do not conflict with 
public policy as declared by Congress in regulating the currency. 

In the light of these considerations, the invalidation of gold clause contracts 
appears to be a necessary and proper exercise of the power of sovereignty over 
coinage and currency. The question of whether the law is wise or expedient is 
a political issue to be determined by Congress, not a judicial question to be passed 
on by the courts.26 To attempt to do so is to “pass the line which circumscribes 
the judicial department and tread on legislative ground.”27 

Epwarp J. Harr. 


INSURANCE—ORAL CONTRACTS—VALIDITY AND CONSTRUCTION.—Oral contracts 
concerning insurance are usually of two kinds, an agreement of present insurance 
or an agreement to make a contract of insurance in the future.! 

An oral contract of present insurance if valid creates the same rights and 
duties as does a written contract; an oral contract to make a contract of in- 
surance in the future gives to one of the parties a right to demand of the other 
either the execution of an insurance policy containing the ordinary terms, or 
damages.2 Under the former contract liability is incurred upon happening of 
the loss insured against ; under the latter upon failure to deliver a policy as agreed. 


2 Legal Tender Cases (Knox v. Lee), supra note 16; Legal Tender Case (Juilliard v. 
Greenman), 110 U. S. 421, 4 Sup. Ct. 122, 28 L. ed. 204 (1884). 

*% New York Times, May 8, °33, at 1:5. 

23New York Times, May 30, °33, at 2:2. 

% Legal Tender Case (Juilliard v. Greenman). supra note 23. 

37 Supra note 20. 


1 Vance, INSURANCE (2d ed 1930) 175 ef seq. 
3 Ibid. 
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An action for damages will also lie against one who has agreed to procure in- 
surance as, for example, a broker; and it is immaterial whether or not he is au- 
thorized to bind any particular insurance company.3 

Oral contracts of present insurance as well as agreements to insure are sus- 
tained by practically all of the cases in the absence of charter or statutory regu- 
lations forbidding them. There is nothing in the Statute of Frauds to prevent 
oral contracts of present insurance, as it is possible for the contingency to happen 
within the year. Agreements to insure in the future many, however, conceivably 
fall within the Statute of Frauds.5 


Though it is regarded as essential that all the elements of contract be agreed 
upon, it is not necessary that this be done expressly. If there is a meeting of 
the minds as to the main terms of the contract, that is enough to make the con- 
tract complete and binding. If there is a definite understanding an oral contract 
of insurance is not invalidated merely because the premimum was not paid.* 
However, there is no complete oral contract of present insurance where the appli- 
cation is blank as to date and description,’ or when the rate and the insuring 
companies are not agreed on, or when the commencement or duration of the risk 
is not agreed upon.!9 On the other hand, if there is a sufficient designation of the 
companies to carry the risk, by the agent or the broker, it may be said he is the 
agent of the insured as to such designation!! and, as to the date of commence- 
ment of the risk, custom prevails.12 

An essential element in determining the validity of oral contracts of insurance 
is the authority of the agent or broker making the insurance contract.13 Wis. 
Stat. (1931) §209.05 declares a solicitor for insurance an agent “to all intents 
and purposes,” so that an insurance company is liable not only for the acts of 
its agents when done under actual authority but also for acts done under im- 
plied or apparent authority. The principie adopted by Wis. Srat. (1931) §209.05 
is, however, expressly made inapplicable to agents of the licensed fraternal or cer- 
tain type of mutual life, theft, and fire insurance companies.14 By its wording, 
the statute seems to require that the insurance company inform the applicant of 
a limitation on the agent’s authority if such limitation is to be effective; in the 
absence of notice the applicant has a right to assume that the agent has author- 
ity to make an oral contract. Thus, an oral contract between the applicant and 
the agent was held binding on the insurance company though (1) the agent was 
frobidden to take the particular type of risk,15 (2) the renewals were to be in 





8 Rainer v. Schulte, 133 Wis. 130, 113 N. W. 396 (1967); Milwaukee Bedding Co. v. 
Graebner, 182 Wis. 171, 196 N. W. 533 (1923). 

#32 C. J. 1113; Note (1930) 69 A. L. R. 996. 

® Vance, INSURANC2, supra note 1, at 177-8, 185. 

* Zell v. Herman Farmers’ Mutual Ins. Co., 75 Wis. 521, 44 N. W. 828 (1890); Kor 
v. American Eagle Fire Ins. Co., 104 Neb. 610, 178 N. W. 182 (1920); Continental Ins. Co. of 
New York v. Baker, 238 Ky. 265. 37 S. W. (2d) 62, (1931). 

™Campbell v. The American Fire Ins. Co. of Philadelphia, 73 Wis. 100, 40 N. W. 661 
(1888); Stehlick v. The Milwaukee Mechanics Ins. Co., 87 Wis. 322, 58 N. W. 379 (1894); 
Kiviniemi v. American Mutual Liability Ins. Co., 201 Wis. 619, 231 N. W. 252 (1930). But 
see Whitman v. Milwaukee Fire Ins. Co., 128 Wis. 124. 107 N. W. 291 (1906). 

®* Mattoon Mfg. Co. v. Oshkosh Mutual Fire Ins. Co., 69 Wis. 564, 35 N. W. 12 (1887). 

* Davis Lumber Co. v. Scottish Union and National Ins. Co., 94 Wis. 472, 69 N. W. 
169 (1896). 

1 Whitman v. The Milwaukee Fire Ins. Co., supra note 7. 

11 Milwaukee Bedding Co. v. Graebner, supra note 3. 

2 (bid. 

%3 Vance, INSURANCE, supra note 1, at 186. 

% See Valerio v. Woodmen of the World, 174 Wis. 519, 183 N. W. 697 (1921); Kaup- 
husman v. Home Mutual Hail-Tornado Ins. Co., 203 Wis. 184, 233 N. W. 85 (1931); 
Neuberger v. Aid Ass’n. for Lutherans, 207 Wis. 133, 240 N. W. 885 (1932). 

13 Knox v. Lycoming Fire Ins. Co., 50 Wis. 671, 7 N. W. 776 (1881). 
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the form of new policies,16 (3) the agent had no authority to fix rates,!7 and (4) 
“additional coverage” required a written rider.18 In the last case the court dis- 
tinguished “additional coverage” from insurance on additional property, and held 
that a person answering a phone call from the place of business of the agent 
was presumed to have authority to make new contracts of insurance. 

The requirements on the face of the policy to be issued do not have to be 
satisfied to make an oral contract of present fire insurance valid.1® But, in 
Sachs v. No. Am. Life Ins. Co.2° the court limited the meaning of “to all in- 
tents and purposes,” adding the words “of his agency,” and holding that an ordi- 
nary life insurance solicitor has no authority to waive a condition in the appli- 
cation requiring prepayment of premium; the court carefully distinguished fire 
insurance agents, on the ground that the latter customarily have authority to 
write contracts effective immediately. But if it is an agreement to insure in the 
future and the action is on the policy the terms of the policy control.2!_ On 
similar facts the court later held that the oral contract was one of present in- 
surance, hence the terms of the policy did not control.22 The view of the Phoenix 
case is open to criticism on the ground that the action is not on the policy but 
on the preliminary contract, seeking to have a policy issued, or damages for non- 
issuance.23 The Wisconsin decisions are indefinite as to the proper basis of action 
and damages in the two types of oral contracts under discussion. 

Due to the differences in the nature of the risks involved Wisconsin has taken 
a different approach to the validity of oral contracts of fire as contrasted with 
life, and health and accident insurance. The statutory provisions of Wis. Srar. 
(1921) §1941 (64),24 making the standard policy compulsory, were held not to 
prohibit an oral contract of fire insurance,25 whereas an analagous provision as 
to health and accident insurance, Wis. Stat. (1921) §196026 was construed not to 
permit an oral contract of health or accident insurance.27 The latter interpreta- 
tion is given the statute despite the attitude of the court that legislative intention 
to prohibit must be clearly and definitely stated28 it is said that the application 
for fire insurance is like an order for any commodity, and doubts as to the terms 
of the oral contract may be solved by reference to the conditions of the standard 
policy; on the other hand, a life, or health and accident insurance contract con- 
tains multitudinous obligations, and there is no one complete form of policy by 
which vagueness may be clarified. But in reply, it may be noted that Wis. Srar. 
(1931) §204.31 prescribes a standard form policy for accident and health insurance. 
The state of Washington construing a similar statute in a situation parallel to 
that in Schilbrach case,3° upheld an oral contract of accident insurance, saying: 
“We are aware of no reason why the rule should be different in accident insur- 
ance.”81 The only Wisconsin case upholding an oral contract of accident in- 





%* Zell v. Hermann Farmers’ Mutual Ins. Co., supra note 6. 

** Stehlick v. The Milwaukee Mechanics Ins. Co., supra note 7. 

™ Kiviniemi v. American Mutual Liability Ins. Co., supra note 7. 
* Campbell v. American Fire Ins. Co. of Philadelphia, supra note 7. 
201 Wis. 537, 230 N. W. 612 (1930). 

™ Taylor v. The Phoenix Ins. Co. of Hartford, 47 Wis. 365, 2 N. W. 599 (1879). 
™ King v. The Hekla Fire Ins. Co., 58 Wis. 508, 17 N. W. 297 (1883). 

3 VaNncE, INSURANCE, supra note 1, at 183 et seq. 

“Wis. Stat. (1931) §§203.01 and 203.06. 

%* Milwaukee Bedding Co. v. Graebner, supra note 3. 

* Wis. Stat. (1931) §204, 31. 

*Schilbrach vv. Inter-Ocean Casualty Co., 180 Wis. 120, 192 N. W. 456 (1923). 
™ State ex rel Time Ins. Co. v. Smith, 184 Wis. 455, 200 N. W. 65 (1924). 

* Supra note 27. 

™ Kidder v. Hartford Accident Co., 126 Wash. 478, 218 Pac. 220 (1923). 
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surance is Mathers v. Union Mutual Accident Association®2 decided on the ground 
that such contracts were valid at common law. This stand was retracted in 
Chamberlain v. Prudential Ins. Co. of America33 The applicant in the latter case 
had signed an application for life insurance which provided that there was to be 
no liability unless the application was accepted and the policy delivered. The 
applicant had paid the first premium of 35 cents on the oral understanding that the 
insurance was to be in effect on such payment. The court holding the oral con- 
tract void, said that the printed application signed is a part of the contract, and 
when there is no fraud, the omission to read the application is negligence on the 
part of the applicant; no oral contract is allowed to contradict the written con- 
tract, which was the application; moreover, the 35 cents was paid as part of 
the premium on the application for a written policy and not as a premium 
for an oral contract of insurance. Recently the State of Nebraska came to the 
opposite conclusion in a similar situation as to health and accident insurance.34 

Though the question of the validity of oral contracts of temporary health, 
accident and life insurance contracts has not yet come before the Wisconsin court, 
it is possible that they too will be held invalid. In Mathers v. Union Mutual Ac- 
cident Ass’n.,35 overruled by Chamberlain v. Prudential Ins. Co.,38 the contract of 
insurance was to be in effect from one o’clock in the afternoon. The insured was 
injured about 5 o’clock the same afternoon. One of the reasons of the court for 
upholding the oral contract of accident insurance was to assure liability if the 
agent delayed sending in the application, or the insurance company delayed is- 
suing the policy. In Newberger v. Aid Ass’n. for Lutherans,37 where the oral con- 
tract of life insurance was held void on the ground of the agent’s lack of 
authority, the insurance was to take effect in the afternoon. The insured died 
about seven o’clock of the same day. It was said that there could be no valid oral 
contract of life insurance. However, there is nothing in the Wisconsin statutes to 
preclude oral contracts of life insurance. Massachusetts has statutes relating to 
both life and health and accident insurance similar to the Wis. Stat. (1931) 
§204.31, supra. Moreover, Massachusetts has held even fire insurance contracts 
invalid. Yet the same state recognized as valid oral contracts of temporary life 
insurance.38 

Wisconsin has held valid oral contracts of automobile liability insurance on 
the ground that there is no statutory prohibition, express or implied, and that 
such contracts were valid at common law.39 The tendency is the same as to 
workmen’s compensation insurance. Behnke v. Standard Acc. Ins. Co. of Detroit.4° 

VaRTAK GULBANKIAN 





™78 Wis. 588, 47 N. W. 1130 (1891). 

% 109 Wis. 4, 85 N. W. 128 (1901). 

* Whitehall v. Commonwealth Casualty Co. 248 N. W. 692 (Neb. 1933). 

™ Supra note 32. 

% Supra note 33. 

* Supra note 14. 

% De Cesare v. Metropolitan Life Ins. Co., 278 Mass. 401, 180 N. E. 154 (1932). 
*® Kiviniemi v. American Mutual Liability Ins. Co., supra note 7. 

#41 F. (2d) 696 (C. C. A. 7th, 1930). 
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RECENT CASES 


BANKRUPTCY—PROVABILITY OF CLAIMS FOR FuTuRE RENTs oR Damaces RE- 
SULTING FROM Loss THEREOF—Two cases involving the provability in bankruptcy 
of future rents or the damages for the loss of future rents were tried together be- 
fore the U. S. Supreme Court. In the first case, X Co. held a lease for years on 
certain property, which lease contained a covenant that, if bankruptcy proceed- 
ings should be instituted by or against the tenant, the lessor could reénter without 
notice and relet the premises, and that the tenant would pay to the lessor each 
month the difference between the rent under the original lease and under the new. 
The X Co. was declared bankrupt in involuntary proceedings before the end of 
the term. The lessor sought to prove a claim for damages measured by the dif- 
ference between the aggregate of all future installments of rent and the rental 
value for the remainder of the term. The referee expunged the claim, and the 
District Court and Circult Court of Appeals affirmed. 

In the second case the lease for years contained a covenant that on adjudi- 
cation of bankruptcy the lessor might enter and repossess the premises and that 
then the tenant would indemnify the lessor against all loss of rent. Before the 
end of the term the tenant was adjudicated a bankrupt. Three days later the 
lessor reéntered, took possession, and proceeded to collect rents from the oc- 
cupants of the demised property. Lessor sought to prove in bankruptcy as 
damages the difference in the rent accrued since the date of reéntry and the col- 
lections from the occupants during that period. He seeks to prove as a second 
claim future damages based on the difference between the aggregate of all future 
installments of rent and the alleged rental value. The referee expunged both claims 
and was affirmed by the District Court and the Circuit Court of Appeals. Held. 
both cases affirmed. None of the claims are provable and the covenants are im- 
material as concerns proof in bankruptcy. Manhattan Properties, Inc. v. Irving 
Trust Co. and Brown v. Irving Trust Co., 54 Sup. Ct. 385 (1934). 

The decision was based on this reasoning: Historically, claims for future 
rents or for the damages for the loss of future rents were never provable or dis- 
chargeable in bankruptcy. At the time the Bankruptcy Act of 1898 was passed 
Congress had before it the past acts and the decisions under them. It likewise 
had before it the British statutes, 32-33 Vict. c. 71 §23 (1869) and 46-47 Vict. 
c. 52 §37 and 55 (1883), and the bill drawn by Circuit Judge Lowell in 1880 
which permitted the proof of damages for future rents. Therefore, when Congress 
specifically neglected to provide for the provability of damages for loss of future 
rents, it must be inferred that it intended that they should remain not provable. 
The federal courts have constantly held such damages not provable and although 
the Bankruptcy Act has been amended eight times since 1898, no mention has been 
made of their provability. 

The particular covenants in these two cases in no way aid the lessors. In 
both cases they require reéntry to become effective. Under the covenants this 
reéntry cannot take place till after bankruptcy. Thus the covenants are not opera- 
tive at the time of the petition in bankruptcy, so no claim can possibly be pre- 
dicated upon them. 
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The principal cases represent the great weight of authority. The only cases 
contra have arisen in the 3d circuit under peculiar local statutory provisions, 
In re Keith-Gara Co., 213 Fed. 450 (C. C. A. 3d, 1914), and in the 7th circuit, 
In re Chalkos, 24 F. (2d) 482 (C. C. A. 7th, 1928); Im re National Credit Cloth- 
ing Co., 66 F. (2d) 371 (C. C. A. 7th, 1933). Many of the early cases under the 
Act of 1898 read into §63 (4) the phrase “absolutely owing” found in §63 (1), 
and then held claims for future rents or damages for loss thereof not provable 
because contingent. In re Roth & Appel, 181 Fed. 667 (C. C. A. 2d, 1910). It is 
submitted that future rent is no more contingent than is a claim based on any 
executory contract. The only contingencies that may defeat the rent becoming due 
are (1) eviction of tenant by paramount title or (2) that the tenant may, with 
the landlord’s consent, surrender the lease. These contingencies exist in every 
executory contract in the form of (1) possibility of failure of consideration and 
(2) possibility of rescission by the contracting parties. If the Roth case, supra, is 
right, therefore, and future rents are not provable because they are contingent, it 
would seem that the only claim which is “absolutely owing,” and therefore prov- 
able, is that to which the only possible defense is that it is not yet due. 

This last conclusion was upset, however, by Central Trust Co. v. Chicago 
Auditorium Assoc., 240 U. S. 581, 36 Sup. Ct. 412 (1916), where it was held that 
bankruptcy brought about an anticipatory breach of a lease of a bus line and 
caused the claim on the lease to become immediately due. If this case was right 
every executory contract claim can be proved because it becomes “absolutely 
owing” on bankruptcy. 

It is contended that the Chicago Auditorium case, supra, is not applicable, 
however, to claims for future rents from land because of certain differences in rents 
from realty and personalty inherent in the common law. Wells v. Twenty-First 
Street Realty Co., 12 F. (2d) 237 (C. C. A. 6th, 1926). It is true that rent is 
considered as arising out of the land. It is paid, not for the grant of land, but 
for the use thereof. Therefore, if the bankrupt is not allowed to keep the premises, 
it is clear that future rents should not be proved because to allow such proof 
would be to give the lessor part of his money without any performance on his 
part. If, on the other hand, the bankrupt is allowed to keep the land he gets it 
at reduced rates which is not fair to the lessor. The above objections cannot be 
raised, however, to an arrangement whereby the bankrupt loses his term and 
the lessor is allowed to prove his claim for damages for loss of future rent because 
damages are not affected with the peculiarity of arising out of the land. And it is 
submitted that there is no such distinction between damages for rents from realty 
and personalty as to make the latter come due by anticipatory breach and the 
former not. The concept that such a difference exists seems to have arisen 
from a statement by Mr. Justice Pitney in the Chicago Auditorium case, supra, 
at 590, to the effect that cases arising out of the relation of landlord and tenant 
are distinguishable from cases arising on leases of personalty because of, quoting 
Lord Coke, “the diversity between the duties which touch the realty, and the 
mere personalty.” Mr. Justice Pitney misconstrued Lord Coke’s meaning. If 
the whole passage is considered, Co. Litt.* 292 b §513, it will be found that the 
“diversity” of which Lord Coke spoke arose from certain precedural differences 
arising from the nature of the instruments in which leases for realty and leases 
for personalty were embodied, rather than arising from the nature of the obliga- 
tions. These procedural technicalities were peculiar to Coke’s time. Furthermore, 
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the covenant to pay rent is generally regarded as an independent covenant. 
2 Turrany, Rear Property (2d ed. 1920) 1505. This is illustrated by the fact that 
the lessor can collect rent from the lessee although the premises have been 
destroyed. It would seem then that use of the land bears no relation to the duty 
to pay rent on realty and that that duty is exactly the same as the duty to pay 
rent on personalty. 

Since the Chicago Auditorium case, supra, the U. S. Supreme Court has de- 
cided the case of Maynard v. Elliott, 283 U. S. 273, 51 Sup. Ct. 390 (1931) in 
which it held that first, that “absolutely owing” phrase in §63(1) is not to be in- 
corporated into §63(4), and second, that therefore, contingent claims can be 
proved. This entirely removes the fundamental basis of In re Roth & Appel. 
However, the case limits the proof of contingent claims to cases where damages 
are not too uncertain or problematic, and it has been suggested that proof of fu- 
ture rents or damages resulting from loss thereof may be refused on that basis. 
It is difficult to see why it should be more problematic to ascertain damages for 
loss of future rents from realty than from personalty, and surely uncertainty of 
damages would not be a reason for refusing proof of the first claim in Brown v. 
Irving Trust Co. 

In the principal case the Court held that §74(a) of the Bankruptcy Act of 
1933, 47 Srat. c. 204 §1, 11 U. S. C. A. 202, which reads “....A claim for future 
rents shall constitute a provable debt and shall be liquidated under section 63(b) 
of this act,” applied only to claims in extensions and compositions for the benefit 
of persons other than corporations. It was pointed out that §§73-77 deal ex- 
clusively with compositions and moratoria. The result is in keeping with the 
general consensus of opinion on the meaning of §74(a). Rading, Claims for Un- 
accrued Rents in Bankruptcy (1933) 22 Caurr. L. Rev. 1 at 23; Douglas and 
Frank, Landlords’ Claims in Reorganizations (1933) 42 Yate L. J. 1003 n. 27. 

Provisions that upon bankruptcy the lease shall be forfeited and all future 
rents shall be declared due have been held invalid as penalties. Kothe v. Taylor 
Trust Co., 280 U. S. 224, 50 Sup. Ct. 142 (1930). The principal cases make un- 
availing provisions that the lessor may reénter and the lessee shall then indemnify 
him for his loss of future rents. It would seem, however, that a provision that on 
bankruptcy a lease should become, not voidable at the election of the lessor, but 
absolutely void, plus a provision that the lessee should indemnify the lessor for 
any loss of future rent occasioned by such lease becoming void would give rise to 
a claim provable in bankruptcy. There are words in the principal cases at page 
389 that suggest that such a provision might find favour with the court.! 

Ernest R. FEILER. 


Banks—INSOLVENCY—RicHT oF SecurED Creprror—The A Bank had a 
secured claim against the B bank in the sum of $63,000. The A bank brought 
an action on this claim against the B bank which was in the process of liquida- 
tion; during the course of the liquidation the A bank sold the collateral secur- 
ing its claim and applied the proceeds to the debt, leaving a balance of about 
$17,000 still owing. The trial court upheld the banking commissioner who al- 
lowed the A bank’s claim only to the extent of $17,000. The A bank seeks to 
have its claim allowed in the full amount. Held: The A bank may prove for 





1Since the compilation of this note a lease drawn as suggested above has been held to 
sive | ay ~" = gael in bankruptcy. Perry, Inc. v. Irving Trust Co., 69 F. (2d) 90 
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the full amount of its claim. First Wisconsin Nat’l. Bank of Milw. v. Kingston, 
Commissioner, 252 N. W. 153 (Wis. 1934). 

The decisions of the courts throughout the United States on the right of 
the secured creditor against an insolvent bank fall into two major categories: 
those which uphold the chancery rule—handed down by the federal courts and the 
larger number of the state courts; and those which adhere to the so-called bank- 
ruptcy rule—written by the smaller number of state courts. 

The chancery rule declares that where the creditor of an insolvent bank holds 
collateral security for the payment of its debt, it is entitled to the allowance of 
a claim for the full amount of its debt, and to the payment of dividends 
on the entire debt, pro rata with the general creditors, until the dividends plus 
the amount realized from the security equals the full amount of the debt. 
The Supreme Court of the United States adopted this rule in Merrill v. 
Nat’l Bank, 173 US. 131, 19 Sup. Ct. 360 (1898), and to the date of this writing 
has not departed from it. The lesser federal courts and many state courts 
have espoused this doctrine. Pintsch Compressing Co. v. Buffalo Gas Co., 
280 Fed., 830, 844 (C.C.A. 2d, 1922); U. S. Fidelity & G. Co. v. Centropolis Bank, 
17 F. (2d) 913 (C.C.A. 8th, 1927); In Re Prescott State Bank’s Estate, 39 Ariz. 
32, 3 P. (2d) 788 (1931); Third Nat’l Bk. v. Haug, 82 Mich. 607, 47 N.W. 33 
(1890) ; People v. E. Remington & Sons, 121 N. Y. 328, 24 N. E. 793 (1890). 

The theory of the chancery rule seems to be that immediately upon insol- 
vency, all the creditors of the insolvent become joint proprietors of his property, 
each one owning such proportion of the whole as his claim bears to the total 
amount of the insolvent’s debts; and that to require the secured creditor to de- 
duct the amount he has received from his collateral would deprive him of some 
of his contract rights which his diligence in requiring security had given him. 
See Merrill v. Nat’l Bank, supra; Harrigan v. Gilchrist, 121 Wis. 127, 99 N. W. 
909 (1904). 

The bankruptcy rule, so called because it has been applied in bankruptcy 
generally and is the rule prescribed by our National Bankruptcy Act, is to the 
effect that in insolvency a secured creditor is entitled to share pro rata with un- 
secured creditors in the assets of the insolvent estate only upon the balance of 
his claim which remains after exhausting and applying the proceeds of his se- 
curity to its diminution, or upon the full amount of his claim if he surrenders 
his security. Citizens & So. Bank v. Alexander, 147 Ga. 74, 92 S. E. 868 (1917); 
Union Trust Co. v. Fletcher, etc. Trust Co., 194 Ind. 314, 142 N. E. 711 (1924) ; 
Wurtz v. Hart, 13 Iowa 515 (1862); First Nat’l. Bank v. Mansfield State Bank, 
127 Wash. 475, 221 Pac. 595 (1923). 

The reasoning of those who advocate the bankruptcy rule is that the se- 
cured creditor has a claim on his collateral and one on the general assets of his 
debtor; i.e. he has two funds from which to collect his claim; and that, in ac- 
cordance with the well-settled rule of equity, he should take his satisfaction out 
of that fund upon which another creditor has no lien; to state it more graph- 
ically the secured creditor before he is allowed to present his claim against the 
general assets should realize on his security and reduce his claim by the amount 
of such realization. See R. E. Clark, Proof of Secured Creditors in Insolvency 
and Receivership Proceedings (1920) 15 Inv. L. Rev. 171. 
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Wisconsin in its judicial decisions has endorsed the chancery rule. In Re 
Meyer, 78 Wis. 615, 48 N.W. 55 (1891); Harrigan v. Gilchrist, supra; Corbett v. 
Joannes, 125 Wis. 370, 104 N. W. 69 (1905). In the 1933 session, however, the 
legislature enacted Wis. Laws 1933, c. 477, which makes the bankruptcy rule 
applicable to cases of bank liquidation. Wus. Stat. (1933) §220.08 (5). This 
statutory enactment provided that the law should become effective upon publica- 
tion. The action in the instant case was begun on April 26, 1933, and the new 
statutory provision was published in July, 1933; hence as the court said, it 
came too late to affect this case. 

It is clear that as to cases wherein the claim arose and the creditor com- 
menced his action prior to the publication of Wis. Laws 1933, c. 477, the new 
statute does not apply, and equally clear that it does apply as to claims arising 
after the publication of Wis. Laws 1933, c. 477. In the light of the language 
of the court in Second Ward Sav. Bank v. Schranck, 97 Wis. 250, 265, 73 N. W. 
31 (1897), however, which case says, “The doctrine of the case of Edwards v. 
Kearsey, 96 U. S. 595, 24 Sup. Ct. 793 (1878)—that the remedy subsisting in a 
state when and where a contract is made and is to be performed is a part of 
the obligation,—is now universal; and any legislation, though acting merely upon 
the remedy, that substantially impairs or lessens the value of the contract, is 
forbidden by the constitution, and therefore void,”—a question arises as to the 
constitutionality of the statute in cases where the claim of the secured creditor 
arose prior to the publication of Wis. Laws 1933, c. 477, but was not sued upon 
until after such publication. Will the court deem the enactment of this statute, 
which changes the law in Wisconsin as to the right of a secured creditor against 
an insolvent bank in the process of liquidation, as an impairment of the obliga- 
tion of contract, or merely as a change in a remedy of the creditor, the risk of 
which change is assumed by all contracting parties? 

Raymonp I. GERALDSON 


CoNnsTITUTIONAL LAW—EMERGENCY MortGAGE REDEMPTION EXTENSION LEGIS- 
LATION—Appellees mortgaged a lot in Minneapolis to appellant, which mortgage 
was foreclosed by advertisement pursuant to its terms, appellant purchasing the 
lot at the foreclosure sale. The time for redemption would have expired May 2, 
1933 under the former law, but upon application by appellees was extended by 
the trial court, by authority of Minn. Laws 1933, c. 339 §4, to May 1, 1935, 
subject to the condition that appellees pay to appellant $40 per month rent 
during the extended period. Appellant contended that the statute was invalid 
as an impairment of a contract obligation contrary to Art. 1 §10 of the Fed- 
eral Constitution, and as a denial of due process and the equal protection of 
the laws under the 14th Amendment. Held: the act is valid as a reasonable 
and appropriate exercise of the state’s authority in dealing with a grave situa- 
tion arising out of economic emergency; four Justices dissenting. Home Bldg. 
& Loan Asso. v. Blaisdell, 1 U. S. Law Week (index 381), 54 Sup. Ct. 231, 78 
L. ed. Adv. Ops. 255 (1934), aff’g Blaisdell v. Home Bldg. & Loan Asso., 249 
N. W. 334, 893, 86 A.L.R. 1507 (Minn. 1933). 


The act, which declares itself to be an emergency measure, provides that 
the District Court of the County may extend the time for redemption from 
foreclosure and execution sales “for such additional time as the court may deem 
just and equitable but in no event beyond May 1, 1935,” subject to the proviso 
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that the mortgagor or judgment debtor shall pay all or a reasonable part of 
the income or rental value of the premises toward payment of taxes, insurance, 
interest, and the mortgage or judgment indebtedness. The pertinent provisions 
are set out in footnote 2, (1933) 9 Wis. L. Rev. 92, where the problem presented 
is discussed. For other discussions of moratory legislation see Rundell, Mort- 
gages, (1933) 9 Wis. L. Rev. 40, at 45 et seqg.; Feller, Moratory Legislation: A 
Comparative Study, (1933) 46 Harv. L. Rev. 1061; Note, (1933) 47 Harv. L. 
Rev. 299; Note, (1933) 42 Yate L. J. 1236; (1933) 86 A.L.R. 1539. The prin- 
cipal case is the subject of an article by E. S. Corwin, Moratorium Over Minne- 
sota, (1934) 82 U. or Pa. L. Rev. 311, and is annotated in (1934) 28 Ixy. L. 
Rev. 830; (1934) 32 Mico. L. Rev. 545; (1934) 18 Munn. L. Rev. 319, 354; 
(1934) 18 Marquette L. Rev. 134. 

The importance of the decision as an application of the “emergency doc- 
trine” of Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1917); 
Block v. Hirsch, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921); and 
Marcus Brown Holding Co. v. Feldman, 256 U. S. 170, 41 Sup Ct. 465, 65 L. ed. 
877 (1921), is apparent, and its significance is alluded to in the opening paragraph 
of the dissenting opinion of Mr. Justice Sutherland. 

The writer will not attempt a detailed discussion of the logical feat by 
which the Chief Justice, speaking for the majority, arrives at the conclusion that 
the emergency alters the construction to be placed on the contracts clause, furnish- 
ing “the occasion for the exercise of power,” which is dormant in ordinary times, 
to impair the obligation of contracts “reasonably” and “appropriately to the emer- 
gency”, although it “does not create power” nor “increase granted power or re- 
move or diminish restrictions imposed upon power granted or reserved.” Nor 
shall we consider the orthodoxy of Mr. Justice Sutherland which finds expression 
in the statements that “a provision of the Constitution . . . does not mean one 
thing at one time and an entirely different thing at another time,” and that 
“if the provisions of the Constitution be not upheld when they pinch as well as 
when they comfort, they may as well be abandoned.” Although neither side 
will admit that it is the function of the Court to examine the wisdom of the 
statute, it is apparent from the opinions that the majority regard the act as 
tending to “the maintenance of a government by virtue of which contractual 
relations are worth while,” and “to secure the peace and good order of society,” 
while the minority feel that “there must always follow from such a course, 
a long trail of ills, one of the direct consequences being a loss of confidence in 
government and in the good faith of the people.” Therein, it is submitted, lies 
the real difference between the two opinions. The case, therefore, presents 
another striking example of the way in which the social philosophy of the mem- 
bers of the Supreme Court affects the course of constitutional interpretation. 

In two important respects the case is significant of the majority’s attitude 
toward emergency legislation. (1) It promises that the Constitution will not be 
narrowly construed in the light of the times in which it was framed. “If by 
the statement that what the Constitution meant at the time of its adoption 
it means today, it is intended to say that the great clauses of the Constitution 
must be confined to the interpretation which the framers, with the conditions 
and outlook of their time, would have placed upon them, the statement carries 
its own refutation.” (2) But it also contains the warning that legislation pur- 
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porting to be for the relief of distress created by the emergency will be carefully 
scrutinized to determine whether it is “addressed to a legitimate end . . . not for 
the mere advantage of particular individuals but for the protection of a basic 
interest of society”; whether it is “appropriate to that emergency”; and whether 
it is “reasonable,” i.e., does not go further than necessary in impairing obliga- 
tions, and compensates as nearly as possible the persons whose right are impaired. 
Wun A. Prarz. 


CoNnsTITUTIONAL LAW—REPEAL OF 18TH AMENDMENT—EFFECT OF ON PENDING 
InvICTMENTs—On June 5, 1933 there was filed against Chambers an indictment 
for conspiring to violate the National Prohibition Act and for the possession and 
transportation of liquor. 41 Star. 305 (1919), 27 US.C.A. §1 et seg. (1926). 
Chambers pleaded guilty but prayer for judgment was delayed until the December 
term. Meanwhile, on December 5, 1933 the 18th Amendment to the Constitution 
of the United States was repealed. See U. S. Constitution, Amendment XXI. 
The District Court of N. C., taking judicial notice of this fact, dismissed 
the indictment against Chambers. United States v. Gibson, et al., 5 F. Supp. 
153 (M.D.N.C. 1933). Held: affirmed on the theory that the National Pro- 
hibition Act lost all of its force as soon as the 18th Amendment was repealed. 
United States v. Chambers, et al., 54 Sup. Ct. 434, 78 L. ed. 526 (1934). Shortly 
previous the Circuit Court of Appeals, fifth circuit, reached a similar result. 
Smallwood v. United States, 68 F. (2d) 244 (C.C.A. 5th, 1933). 

As a result of this decision, 18,000 cases, involving violations of the National 
Prohibition Act which had been appealed to the Supreme Court, were wiped off 
the docket. The situation above is indeed a novel one. Perhaps with one ex- 
ception, never before has the Supreme Court been confronted with a similar 
set-up. In 1793, Art. III, Sec. 2 of the Constitution of the United States pro- 
vided that “The judicial power [of the United States] shall extend to contro- 
versies as between a state and citizens of another state.” In Chisholm v. Georgia, 
2 Dall. (U.S.) 418, 1 L. ed. 440 (1793) the Supreme Court of the United States 
ruled that under this section the State of Georgia could be sued in a federal court 
by a citizen of another state. Immediately thereafter Amendment XI to the 
Federal Constitution was adopted. By this amendment such suit was pro- 
hibited. Before the Amendment was adopted however, Hollingsworth, a non- 
resident, commenced proceedings against Virginia. The complaint was dismissed, 
the court saying, “Upon passage of the 11th Amendment there cannot be exer- 
cized any jurisdiction in any case, past or future [italics mine] in which a state is 
sued.” Hollingsworth v. Virginia, 3 Dall. (U.S.) 378, 1 L. ed. 644 (1798). This 
involved a civil case whereas the principal case involved a criminal statute based 
on a constitutional provision. 

The real difficulty in the Chambers case concerns itself with the general 
saving clause which Congress has enacted regarding the repeal of statutes. A 
statute of Congress provides that the repeal of any statute shall not release any 
penalty under such statute, unless expressly provided otherwise. 16 Star. 432 
(1871), 1. US.C.A. §29 (1926). This is a direct modification of the common 
law rule. At common law if a statute were repealed without any saving clause or 
language indicating otherwise, there could be no prosecution or punishment for 
a violation of it before repeal. Hare P.C. *291. A repeal operated to grant am- 
nesty to the former violaters. The majority of the American courts have adopted 
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this rule. See 16 C.J. 70 and cases cited in note 34. However, where the state 
enacting the repeal has a general law which operates as a saving clause former 
violaters can still be punished under the statute. Poe v. Hiller, 113 Mich. 209, 
71 N.W. 630 (1897). The United States contended that the general saving 
clause, 16 Sra.t. 432 (1871), 1 US.C.A. §29 (1926), prevented the release of 
Chambers. In reaching the sound conclusion that the general saving statute did 
not affect Congressional Acts repealed by the act of the people, as distinguished 
from repeal of Congressional Acts by acts of Congress itself, the Supreme Court 
has recognized the futility of pursuing further prosecutions under a law which 
had been rejected by the American people themselves. 

That the general saving clause statute of Congress did not apply to a statute 
based on a grant of constitutional power which had subsequently been taken away 
can be logically justified. According to the structure of our political organizations, 
the legislatures of the several states have the inherent power to prohibit and pun- 
ish any act as a crime, provided that the state or federal constitutions have not 
been violated. Ex Parte Hayden, 12 Cal. App. 145, 106 Pac. 893 (1909); 
People v. Most, 128 N.Y. 108, 27 N.E. 970 (1891). Since the will of the legis- 
lature determines the crime, and since the will of the legislature has applied a 
general saving clause to repealed statutes, it follows that the general saving clause 
will allow prosecutions for violations of the repealed act. But unlike the state 
legislatures, the United States Congress has no inherent power to punish for a 
crime, all of its powers being derived. Keller v. United States, 213 US. 138, 29 
Sup. Ct. 470, 53 L. ed. 737 (1909); United States v. Arjona, 120 US. 479, 7 Sup. 
Ct. 628, 30 L. ed. 728 (1887). Marbury v. Madison, 1 Cranch 139, 2 L. ed. 60 
(1803). Consequently, the general saving clause applies only to acts repealed 
by Congress, and not to acts repealed by the people who take away the consti- 
tutional grant of authority. The Eighteenth Amendment of the U.S. Constitu- 
tion was a grant of power to the federal government to prohibit the liquor 
traffic. Congress passed the National Prohibition Act by reason of this grant 
of power. When on Dec. 5, 1933 the grant of power was taken away from the 
federal government, all legislation depending on this grant must be deemed to 
have become inoperative. 

The decision can be further justified on the ground that it was useless, waste- 
ful, and expensive to continue prosecutions under a dead law. 

Epwin Conrap 


Contracts — RESTRICTIVE COVENANTS IN CONTRACTS OF EMPLOYMENT — 
ENFORCEABILITY IN ParT OF UNREASONABLE COvENANTS—Defendant, employed 
by plaintiff to deliver ice, agreed that he would not, within two years after 
leaving plaintiff’s employ: (1) deliver ice to any persons who shall have been 
customers of plaintiff and supplied by defendant;* (2) engage in the ice 
business within an area specifically set forth by its street boundaries, and 
large enough to be served by about forty-five drivers. Defendant could have 
been given a route in any part of the area described, but in fact delivered 
only in a small portion of the territory. Defendant voluntarily left plain- 
tiff’s employ and commenced to deliver ice and solicit customers within the 
designated area in violation of the terms of the contract. Plaintiff sued to en- 





*The terms of the contract are taken from the printed ‘‘case’”’ prepared by the defend- 
ant and appellant. Clause 1 is not mentioned in the report of the facts and opinion. 
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join defendant from continued breach and for such further relief as he was en- 
titled to. The circuit court held that the contract was enforceable as a whole, 
but upon plaintiff’s suggestion limited the injunction to the territory in which 
defendant actually operated. Pending appeal by defendant, he died, but the 
questions of costs and damages remained, and his administratrix was admitted to 
prosecute the appeal. Held: Reversed. The contract was unenforceable as a 
whole because it exceeded in territorial extent the field of the employee’s ac- 
tivities. The contract itself furnishing no basis for dividing the territory to which 
the restrictions applied, the court would not enforce it as to the particular route 
served by defendant upon the theory that as to such territory it was reasonable. 
Wis. Coal & Ice Co. v. Lueth, 250 N. W. 819 (Wis. 1933). 


The holding that clause 2 affords no basis for relief follows the majority 
rule both as to validity of restrictive covenants and divisibility of unreasonable 
covenants by the court. However, the provision in clause 1 is clearly reasonable 
and separate from clause 2; it is difficult to see why its validity was not de- 
termined in considering the questions remaining at the time of appeal; i.e. costs 
and damages. 

Covenants aiming or tending to produce monopoly are illegal and invalidate 
the whole contract of which they are part, although the remaining provisions are 
in themselves unobjectionable. 2 Pace, Contracts. (2d ed. 1922) §770; Con- 
TRACTS RESTATEMENT (Am. L. Inst 1932) §550. Covenants restraining competi- 
tion are not so offensive to public policy when ancillary to a lease, sale, agree- 
ment to dissolve partnership, or employment contract, and intended to protect 
the good will involved; if the restraint is reasonable, that is, no greater than 
protection of the promisee requires, nor unduly burdensome upon the promisor, 
it is valid and enforceable. 2 Pace, op. cit. supra at §771; 3 Witiston, Con- 
Tracts (1921) §1636 et seg.; Contracts RESTATEMENT, supra at §516. The re- 
striction must be limited as to time, extent of trade, and area; it is the require- 
ment as to territory that causes greatest difficulty. A vendor may bind himself 
to refrain from competing with his vendee throughout the territory in which the 
vendor has an active good will, even though it includes a whole country, General 
Bronze Corporation v. Schmeling, 208 Wis. 465, 245 N. W. 589 (1932), or the 
whole world. Nordenfelt v. Maxim Nordenfelt Co., (1894) A. C. 535. The ex- 
tent of restraint allowed in employment contracts is much more limited, public 
policy often requiring that the employee be protected against the consequences of 
rash promises made under pressure of need. My Laundry v. Schmeling, 129 Wis. 
597; 109 N. W. 540 (1906); Milwaukee Linen Co. v. Ring, 210 Wis. 467, 246 
N. W. 567 (1933). Undoubtedly the superior bargianing power of employers gives 
them an advantage over unorganized labor; however, it is questionable whether, 
during periods of enforced liquidation vendors are not equally at the mercy of 
vendees. The Contracts RESTATEMENT, supra, says that the promise of a former 
employee will not ordinarily be enforced so as to preclude him from exercising 
skill and knowledge acquired in his employer’s business, except to prevent use of 
trade secrets or lists of customers; Conrracts RESTATEMENT, supra at §516F; but 
often when the employee comes in direct contact with customers he is able later 
to lure them away merely becaus he has gained their confidence and knows their 
individual requirements. In this situation also the employer ought to be able to 
protect himself. An agreement by an employee delivering laundry or ice that he 
will not take advantage of his personal acquaintance with customers to divert 
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trade from his employer is valid if limited to the field of the employee’s activities ; 
i.e., his route, or the customers with whom he comes in direct contact. Eureka 
Laundry Co. v. Long, 146 Wis. 205, 131 N. W. 412 (1911); cf. Jewel Tea Co. v. 
Novak, 146 Wis. 224, 131 N. W. 415. Wisconsin has recently held a covenant by 
a route foreman not to solicit any of his employer’s customers unreasonable 
though he had the customer lists and access to all customers, actually coming in 
contact with a few. Milwaukee Linen Co. v. Ring, supra. 

A restrictive covenant, unreasonable because too broad in scope, does not in- 
validate the whole contract of which it is part, nor is it necessarily void in its 
entirety. In most jurisdictions, when several areas are separately enumerated, 
and the restraint is reasonable as to some and not as to others, the words making 
the restriction unreasonable may be crossed out, “blue penciled,” and the re- 
mainder enforced. General Bronze v. Schmeling, supra; Bennett v. Produce Co., 
64 Ind. App. 341, 115 N. E. 793 (1917); 2 Pace, Contracts (2d ed. 1922) §1036; 
Contracts RESTATEMENT, supra at §218. Where an unreasonable restric- 
tion is indivisible in terms, describing only areas unnecessarily large, the ma- 
jority of courts refuse to enforce it to the extent that it would be reasonable. 
Milwaukee Linen Co. v. Ring, supra; Berlin Machine Works v. Perry, 71 Wis- 
495, 38 N. W. 82 (1888); Consumer’s Oil Co. v. Nunnemaker, 142 Ind. 560, 41 
N. E. 1048 (1895). The rule in Massachusetts, and at least one federal court is 
contra. Edgecomb v. Edmonston, 257 Mass. 12, 153 'N. E. 99 (1926); Hill v. 
Public Service Co., 37 F. (2d) 451 (1930); see Davey Co. v. Adalbein, 233 Ky. 115, 
29 S. W. (2d) 62 (1930). New Jersey has enforced indivisible covenants within 
narrower limits under the guise of construction; Fleckenstein v. Fleckenstein, 76 
N. J. L. 613, 71 Atl. 265 (1908); Trenton Co. v. Olyphant, 58 N. J. Eq., 507, 43 
Atl. 723 (1899); as did Stanley Co. v. Lagomarsino, 53 F. (2d) 112 (1931); but 
the N. J. court in Wyder v. Milhomme, 96 N. J. L. 500, 115 Atl. 380 (1921), re- 
fused to extend the doctrine of these cases. The English rule has been cited as hold- 
ing the entire covenant void though divisible, Stanley v. Lagomarsino, supra; 40 
Harv. L. Rev. 327; however, there seems to be no authority for that proposition. 
Lord Moulton in Mason v. Clothing Co., (1913) A. C. 724, severely criticizes the 
rule of severability, but his statement is pure dictum; the covenant there sued 
upon was inseverable and so excessive as to be regarded as penal in nature. 
Lord Shaw expressed the view at 742 that a severable and reasonable protective 
covenant might have been enforced. Nevanas v. Walker, (1913) 1 Ch. 413, 
accepts the rule of severability, though finding the covenant under scrutiny in- 
severable, and construes the Mason case as not inconsistent with its view. Atwood 
v. Lamont, (1920) 3 K. B. 571, expressly accepts the “blue pencilling” doc- 
trine at 276, but refuses relief altogether because the purpose was to restrain 
competition and not to protect customer lists or trade secrets. Goldsoll v. Gold- 
man, (1914) 2 Ch. 603, applies the rule of severability to a restrictive covenant 
by a vendor, though Neville, J., criticizes application of the rule to covenants by 
employees and asserts that relief should be denied altogether when it would be 
harsh upon the employee with small benefit to the employer. This view is 
seemingly accepted in Minnesota. Standard Oil v. Bertelson, 186 Minn. 483, 243 
N. W. 701 (1932); cf. Granger v. Cravin, 159 Minn 296, 199 N. W. 10 (1924). 
The court of appeals in affirming the Goldsoll Case seems to reject the criticism 
of Neville, J. Goldsoll v. Goldman, (1915) 1 Ch. 292, 299. The Wisconsin 
court in General Bronze v. Schmeling; supra, applied the “blue pencilling” doc- 
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trine, citing as authority cases championing the liberal view that where a coven- 
ant is unenforceable in its entirety because broader than necessary for the pro- 
tection of the promisee, the court will strain to construe it as divisible and en- 
forceable in part. Fleckenstein v. Fleckenstein, supra; Stanley v. Lagomarsino, 
supra; Trenton v. Olyphant, supra. The opinion in Wisconsin Coal & Ice Co. v. 
Leuth, supra, indicates that the same rule will be applied to restrictive covenants 
in contracts of employment. 
Rosert T. Murray. 


CrrMINAL LAW—EMBEZZLEMENT—LIABILITY OF CorPorATE OrFICeRS—A, trustee 
of a bond issue, authenticated and delivered to the A Investment Company bonds 
in excess of those permitted by his trust indenture. The proceeds of the resulting 
oversale were mingled with the general account of the Investment Company and 
paid out in the course of its business. The defendants, officers and directors of 
the now insolvent Investment Company, were charged with aiding and abetting 
A in the commission of embezzlement and with violating certain provisions of 
the Wisconsin Blue Sky Law. This appeal was taken from an order quashing 
writs of habeas corpus, in the petitions for which they had alleged their de- 
tention without probable cause. Held: A’s wrongful authentication of the bonds 
was not itself embezzlement, the Investment Company becoming trustee of the 
proceeds of their sale, so the defendants cannot be guilty as his aiders and 
abettors. But the embezzlement was committed either when the money so 
obtained was deposited to the company’s account or was disbursed for its ex- 
penses, and the evidence, favorably construed, admitted the finding that the 
defendants knew of the wrongful oversale and of the misappropriation of the 
proceeds and acquiesced therein. Being chargeable in law with the affirmative 
control of the business, they may be held personally responsible as principals in 
the first degree. State ex rel. Kropf et al. v. Gilbert, Sheriff, 251 N. W. 478 
(Wis. 1934). 

The question whether a natural person can embezzle property held in trust 
not by himself but by the corporation of which he is an officer and/or director 
has been answered in different ways, sometimes by the same court, apparently 
according to the facts of the individual case. In Weber v. State, 190 Wis. 257, 
208 N.W. 923, 45 A. L. R. 928 (1926), by a six to one decision, and in 
Kralovatz v. State, 191 Wis. 374, 211 N. W. 277 (1926), by a four to three decision, 
the court reversed the convictions for embezzlement of the youthful secy.- 
treasurer and vice-president, respectively, of a loan company, who had de- 
posited and disbursed with the general funds of the company money given them 
by clients for the specific purpose of discharging debts due third parties. It 
was said that despite their important titles, they (1) had little control over 
and (2) only nominal interests in the business, (3) were only employees of 
the corporation and held no fiduciary relation to the cestuis que trust. 

These cases cannot be distinguished from State v. Gilbert, supra, by the 
reasoning in the opinions. (1) Though those defendants may have had no con- 
trol over the policies of the corporation, they received the money for third 
persons, were fully cognizant of the facts, and were chargeable with knowledge 
of the legal aspects of a trust. (2) It is well settled that lack of personal 
benefit from the conversion is no defense to a charge of embezzlement. (3) What 
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relationship between corporate officer and corporate employer is sufficient to 
obliterate the conception of the corporate personality and create the officer 
the trustee? 


Cases in accord with State v. Gilbert, supra, are collected in the Note (1924) 
33 A. L. R. 787, those following Weber v. State, supra, in Note (1926) 45 A. 
L. R. 928. It would seem that the officer or employee can only be identified with 
the corporation for the purpose of establishing a fiduciary relation to the cestui 
when (1) the misappropriation of the funds occurred in the regular course of 
business and for the benefit of the corporation, and (2) that officer or employee 
had control, not simply over the incident of conversion itself (however cog- 
nizant he may have been of its character), but of the whole business enter- 
prise of which the conversion was but a minor transaction; and not always 
under those circumstances. Parker v. State, 112 Conn. 39, 151 Atl. 325 (1930), 
annotated in (1930) 40 Yate L. J. 307 involving facts very similar to the prin- 
cipal case, seems directly contra, although a distinction is attempted based on 
a variance of the statutes. The distinction would have been valid if the de- 
fendants in State v. Gilbert, supra, were held for violation of that part of Wis. 


Stat. (1929) §343.20 which punishes “Any officer... .or servant... . of 
any .... corporation .... who by virtue of such office or employment shall 
have the possession or custody ....of any money or fund... . under the 
care or control of .... such ... . corporation” and shall embezzle or fraud- 


ulently convert it to use of any one except the owner. Peculiarly and obviously, 
they were not, nor were the defendants in Millbraith v. State, 138 Wis. 354, 120 
N. W. 252 (1909), Weber v. State, supra, and Kralovetz v. State, supra. 

The problem is the same as that which must always arise when an officer 
oc director of a corporation is indicted for any act of the corporation, but in 
double form. Did the company or the officer do the act? Was the company or 
the officer trustee? Even in its simpler aspects, the law is not settled. Lee, 
Corporate Criminal Liability (1928) 28 Cor. L. Rev. 1. 

The courts have held officers as accessories and aiders and abettors of the 
corporation. thus avoiding the issue. 7 R. C. L. §485; Wood v. U. S. 204 Fed. 
55 (C.C.A. 4th, 1913). The Wisconsin Court in the instant case did not dis- 
dain such practice, but rather regretfully concluded that it was unavailable under 
the facts. The conclusion is debatable. An accessory results only from a felony, 
which, in the view of the court, a corporation, not being liable to imprisonment, 
cannot commit. But should Wis Star. (1933) §353.31 be construed to distinguish 
felonies from misdemeanors by the character of the person who commits them 
rather than by the character of the prohibited acts? The federal courts have 
held that if a corporation violates a statute which provides only imprisonment 
as penalty, the corporation, though unpunishable itself, may be deemed guilty 
for the purpose of convicting those conspiring with or aiding and abetting it. 
U. S. v. Van Schaick, 134 Fed. 592 (C. C. S. D. N. Y. 1904); Kaufman v. 
U. S., 129 C. C. A. 149, 212 Fed. 613, Ann. Cas. 1916 C, 466 (1914); Note 
(1924) 33 A. L. R. 1206, 1212. 

The more honest and accurate view would seem to be that the officers are 
principals in the first degree because it is only through them and by their direction 
that a corporate crime can ever be committed. See (1929) 29 Cor. L. Rev. 357. 
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In the instant case, the defendants were held not chargeable with knowledge 
of the conversion simply because of their official position. It is not clear whether 
this is a limitation on the general criminal responsibility of corporate officers or 
is based on the fact that embezzlement is a crime requiring specific intent. 

Orrin B. Evans 


CriminaL Law—-Evipence—Bioop Trsts—Defendant being prosecuted for 
second degree rape offered to submit himself to a blood test to show that he was 
not the father of prosecutrix’ child, and asked the court to require prosecutrix 
and her infant child to also submit thereto. The trial court denied the request, 
and defendant claimed error. Held: no error. In the language of the court, 
“we think it insufficiently appears that the validity of the proposed test meets 
with such generally accepted recognition as a scientific fact among medical men 
as to say that it constitutes an abuse to judicial discretion for a court of justice 
to refuse to take cognizance thereof, as would undoubtedly be the case if a 
court today should refuse to take cognizance of the accepted scientific fact that 
the fingerprints of no two individuals are in all respects identical.” State v. Damm, 
252 N. W. 7 (S. D. 1934). 

The Bernstein Blood Test discussed by the court depends on the univer- 
sally accepted Mendel’s Law of inherited characteristics and goes on the theory 
that the iso-agglutinating properties of blood are not the same in all individuals 
but may be divided into the four Landsteiner blood groups determined by the 
agglutinogens, A and B. There are also the still more recently discovered agglu- 
tinogens, M and N, developed by Landsteiner and Levine, and which form only 
three combinations. For detailed analysis of blood tests see: Latres, Inprvipu- 
ALITY OF THE Boop (Oxford Univ. Press 1932); Landsteiner and Levine, On the 
Inheritance of Agglutinogens of Human Blood Demonstrable by Immune Ag- 
glutinius (1928) 48 Jour. or Exper. Mep. 731; Swetlaw, Blood Groupings—Its 
Legal Applications (1932) 60 Mep. Times anv Lonc Istanp Mep. Jour. 203; 
Leder, Practical Application of the Determination of Blood Groups (1932) 60 
MeEp TIMEs AND Lone ISLAND MeEp. Jour. 209. 

The Damm case, supra, is the first time this question has been before an ap- 
pellate court in this country. However, blood tests are used by the courts in 
Italy, Belgium, Russia, Germany, Austria, Norway, Sweden, Denmark, Nether- 
lands, Brazil and Japan. A distinction being made in some courts whether 
offered to prove actual paternity, or non-paternity. Latres, op. cit. supra, 
at 248 et seg. The legal profession needs every possible aid that science can 
furnish, but scientists must first agree among themselves as to the positiveness and 
irrefutability of their proffered assistance. The foreign courts have been crit- 
icized for having prematurely adopted the blood tests as infallible. Schroeder, 
Genetics and the Law (1933) 7 Sr. Jouns L. Rev. 253. 

It is established that courts will take judicial notice of matters of scientific 
knowledge, which are generally understood and known within the jurisdiction, not 
only by those learned in the science, but also by the ordinary man. If the fact 
is not known by the ordinary man, judicial notice will not be taken. Huber v. 
Merkel, 117 Wis. 355, 94 N. W. 354 (1903). Pfeffer v.. City of Milwaukee, 171 
Wis. 514, 177 N. W. 850 (1920); Raney and Haman v. Hamilton & White (Tex. 
Civ. App.) 234 S. W. 229 (1921). Judicial notice changes on the same subject 
with the passing of time and the growth of knowledge on the subject. Schlag v. 














RECENT CASES 315 


C. M. & St. P. Ry Co., 152 Wis. 165, 139 N. W. 756 (1913). But testimony is 
excluded where the court in its discretion is unconvinced by the claim that the 
testimony is founded upon an infallible scientific fact State v. Bohner, 210 Wis. 
651, 246 N. W. 314 (1933) held that the result of a lie detector test was not 
admissible as expert testimony, following the theory of Frye v. U. S., 293 Fed. 
1013, 34 A. L. R. 145 (1923), decided ten years previously, which was that 
the “systolic blood deception test has not gained such standing or scientific recog- 
nition among physiological or psychological authorities as would justify the court 
in admitting expert testimony deduced from discovery, developments and experi- 
ments thus far made.” For a note on this case see (1933) 8 Wis. L. Rev. 283. See 
also Developments of the Law (1932) 46 Harv. L. Rev. 1138 at 1167. 

However, in cases where paternity is in issue, the majority of the jurisdictions, 
by permitting the resemblance of the child to the putative father to be shown 
and leaving the immaturity of his features to affect the weight of the evidence, 
the courts have adopted a practice which science and common experience have 
proved unreliable. Wisconsin has not permitted this to be done. Hanawalt v. 
Siate, 64 Wis. 84, 24 N. W. 489 (1885). 

Ordinarily the law deals in probabilities, but in the principal case the blood 
test was offered as infallible. It could only be accepted as such either on proof, 
or by judicial notice. But guaere, should not it be accepted merely as evidence 
carrying some weight if so offered when interpreted and explained by an expert? 

Another question presented is when, if at all, a witness can be compelled to 
furnish the necessary blood. Although it seems but a slight requirement in 
comparison to some which the courts impose, such as the examination of the 
person, insertion of instruments, etc., there probably would have been no such 
right at common law. Apparently the only case deciding the precise question 
is Hoyt v. Brewster, Gordon & Co., 191 N. Y. Supp. 907 (1921) where it was 
held that a court has the power, in an order for a physical examination, to order 
the examining physician to take a sample of blood for analysis. This case was under 
N. Y. Laws 1893, c. 721, N. Y. Cope Civ. Pro. §873, which provided for a physical 
examination of the plaintiff before trial in a personal injury action. The court al- 
leged that the common law rule was contra, but said in effect that they would give 
the statute a broad interpretation. The old common law rule is still in effect in 
a few states and in the federal courts. Howland v. Beck, 56 F. (2d) 35 (1932), 
following Union P. Ry. Co. v. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000 (1891). 
But in most jurisdictions the court may use its discretion in granting an order 
for a physical examination in a proper case and under proper circumstances. 
Wisconsin is in accord with this propositon. “We hold that in a proper case 
the court has the power to order an examination.” White v. Milwaukee City 
R. R. Co., 61 Wis. 536, 21 N. W. 524 (1884). “The right, in the absence of statute, 
rests in the sound discretion of the court.” O’Brien v. City of LaCrosse, 99 Wis. 
421, 75 N. W. 81 (1898). For elaborate notes on the question see WicMorE, 
Evwence (2d ed.) §§2194, 2216, 2220; 15 L. R. A. (N.S.) 663. There appears to 
no valid reason why the Wisconsin doctrine in regard to physical examinations 
should not be applied so as to cover blood tests, if they become recognized as 
evidence.! 

Ricwarp S. HipPpENMEYER 





1 Since the compilation of this note the N. Y. Supreme Court reached a conclusion ‘contra 
to the principal case in Beushel v. Manowitz, U. S. Law Week, Jan. 16, 1934, at 8. The 
principal case has been annotated in (1934) 43 Yate L. J. 651 and (1934) 82 U. Pa. L. 
REv. 654. 
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Evipence—NECESSITY OF A RULING ON AN OBJECTION—CONSIDERATION ON Ap- 
PEAL.—In a suit in equity for specific performance of an alleged oral contract to 
convey land, claimant made an omnibus offer in evidence of all the files and 
records in the probate court concerning the estate in question. These records in- 
cluded adverse examinations of claimant taken prior to the trial. Contestant ob- 
jected to admission of all the evidence included in the omnibus offer, but the 
trial court failed to make a ruling as to its admissibility. The appeal was not 
based on this failure to rule; the Wisconsin Supreme Court nevertheless reviewed 
all the evidence in the case. Held: trial court’s decree reversed because (1) the 
depositions were inadmissible, and (2) the rest of the evidence was insufficient to 
support the decree. The depositions should have been excluded because the claim- 
ant was incompetent, under Wis. Stat. (1931) §325.16, to testify to any trans- 
action or communication by him personally with the decedent, and because, under 
Wis. Stat. (1931) §326.12(5), adverse examinations of the claimant could not be 
put in evidence by the claimant himself. In re Shinoe’s Estate, 250 N. W. S05 


(Wis. 1933). 

Two very practical questions which are not precisely decided in the prin- 
cipal case are nevertheless inevitably suggested. When evidence has been objected 
to, but no ruling has been made, is the evidence in or out? Can an appeal be 
taken despite the fact that there has been no final ruling on which an exception 
can be based? The court reviewed the evidence here, but this question was not 
raised or argued. 

I. It has been said that an objecting opponent is entitled to an immediate 
ruling as to admissibility of evidence because, unless he knew whether the evi- 
dence were in or cut, he would be unable to determine what would be needed 
on his part in explanation or rebuttal. I Wicmore, Evmence (2d. ed. 1923) §19. 
Having made an objection, must counsel keep insisting that a ruling be made, or 
can he conclude that the evidence has not as yet been admitted? Adams v. £l- 
wood, 176 N. Y. 106, 68 N. E. 126 (1903) held that failure to rule should be 
treated as equivalent to a ruling of exclusion. On the other hand, Clopton v. Clop- 
ton, 162 Cal. 27, 121 Pac. 720 (1912), considers it as though the objection had been 
over-ruled and an exception taken, the evidence thus being in. Minnesota has held 
that the appellate court will review all the evidence, and that it will be deemed to 
have been in if it is competent, or out if it is incompetent. Perkins v. Morse, 30 
Minn. 11, 13 N. W. 911, 14 N. W. 879 (1882); Ross v. Minn. Mut. Life Ins. Co., 
154 Minn. 186, 191 N. W. 428, 31 A. L. R. 46 (1923). Henninger v. McGuire, 146 
Iowa 270, 125 N. W. 180 (1910), held that, at least in equity cases, the supreme 
court will consider the competency and admissibility of evidence even though the 
trial court has not ruled, thus indicating inferentially that, until cast out by a ruling 
of the trial court or a decision by the appellate court, the evidence in question 
must have been in. The Wisconsin Supreme Court, in the principal case, reviewed 
all of the evidence, whether a ruling on its admissibility had been secured or not. 
It would seem, then, that for the purpose of planning rebuttal, an objecting party 
would have to assume that he would have to meet all evidence on which a final 
ruling of exclusion had not been obtained. The appellate court in this case held 
that the depositions were inadmissible and must therefore be excluded, but, until 
the evidence had been rejected either by the trial court or by the supreme court, an 
assumption by contestant that he need not offer anything in rebuttal would be 
unwarranted and unwise. 
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II. The second question is whether or not an appeal may be taken, and 
error predicated, upon refusal or failure of the trial court to rule on an objection 
to the admission of evidence. Appellate courts have taken several approaches to 
this problem and have established the following doctrines: 

A. Unless there has been an objection and a final ruling by the trial judge, 
the question of admissibility or competency of evidence can not be raised on ap- 
peal. Ashdown v. Ely, 140 Iowa 739, 117 N. W. 976 (1908); McManus v. Chi- 
cago Great Western Ry. Co., 156 Iowa 359, 136 N. W. 769 (1912); Naas v. Welter, 
92 Minn. 404, 100 N. W. 211 (1904); Stitt v. Rat Portage Lumber Co., 98 Minn. 
52, 107 N. W. 824 (1906); Ray County Savings Bank v. Hutton, 224 Mo. 42, 123 
S. W. 47 (1909). 3 C. J. 889 et seg. Some courts hold that unless there has been 
a final ruling, the party has waived his right to the objection. Ecker v. Ecker, 
22 Okla. 873, 98 Pac. 918, 20 L. R. A. (Nn.s.) 421 (1908); Blackburn v. Morrison, 
29 Okla. 510, 118 Pac. 402 (1910); Armstrong v. Atlantic Coast Line Ry. Co., 
137 S. C. 113, 133 S. E. 826, 48 A L. R. 482 (1926); 2 R. C. L. 89. 

B. The appellate court may consider the admissibility of evidence whether 
or not the issue was properly raised, and a ruling obtained, in the trial court. The 
question is one of administration, not of power; it depends on the facts and cir- 
custances disclosed by the particular record. Cappon v. O’Day, 165 Wis. 486, 162 
N. W. 655 (1917). 

C. Where refusal to rule on an objection to admission of evidence would 
be prejudicial, it would be a subject for an exception which would lead to a 
reversal. Haaren v. Mould, 144 Iowa 296, 122 N. W. 921, 24 L. R. A. (m.s.) 409 
(1909) ; Adams v. Elwood, 176 N. Y. 106, 68 N. E. 126 (1903); Lopez v. Valdez, 
32 P. I. 644 (1915); see Lathrop v. Bramhall, 64 N. Y. 365 (1876). Failure to 
rule on an objection might be prejudicial to the objecting party in two respects, 
namely, in his further management of his remaining evidence, and in the im- 
pression on the jury. 1 Wicmore, Evipence (2d. ed. 1923) §19. 

D. Failure to rule on an objection is error ipso facto, irrespective of the ad- 
missibility or competency of the evidence offered. Lathrop v. Bramhall (dissent), 
64 N. Y. 365 (1876). 

E. In a trial by the court without a jury, there is not as urgent a need for 
a ruling as in a jury trial. This has led to two views: (1) Findings of fact by the 
trial court will not be disturbed on appeal unless contrary to the clear prepon- 
derence or the great weight of the evidence. Price v. Herreid, 210 Wis. 422, 245 
N. W. 689 (1932). (2) It will be presumed that the trial court did not consider 
incompetent evidence if there is nothing in the record to the contrary. But if the 
appellate court is unable to determine whether or not the trial court was in- 
fluenced by improper evidence, the judgment will be reversed. State ex. rel. Ran- 
kin v. Martin, 68 Mont. 392, 219 Pac. 632 (1923). 

The Wisconsin Supreme Court has declared that, though it has the power to 
do so if it chooses, in general, as to admissibility of evidence, it will consider only 
such rulings as are specified in a bill of exceptions. Kozik v. Czapiewski, 136 Wis. 
70, 116 N. W. 640 (1908). It would seem, then, that failure of the trial judge to 
rule on an objection is not in itself grounds for appeal, and that in order to be safe 
an objecting party should secure a final disposition of his objection before claim- 
ing that there has been reversible error. 


Dante K. Hopxrnson. 
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MortcaGes—AFTER ACQUIRED PERSONALTY—EstTopPEL. Two trust deeds pur- 
ported to cover after acquired personalty, and the second trust deed was ex- 
pressly made subject to the first trust deed. The second mortgagee took possession 
of the personal property before the first mortgagee. The lower court held that 
the second mortgagee had a prior lien on the after acquired personalty because he 
had first taken possession. Held: Second mortgagee was estopped from assert- 
ing the invalidity of the first mortgage as to the after acquired personalty, and 
could not claim priority as to such personalty because of the possessory acts first 
taken under the second mortgage. Wéisconsin Valley Trust Co. v. Hotel Wausau 
Co., 251 N. W. 218 (Wis. 1933). 

The position of the second mortgagee was that, under the rule of Chyno- 
weth v. Tenney, 10 Wis. 397 (1860), the mortgages did not create a lien on after 
acquired personalty, but only constituted a license to the mortgagees to take 
possession of the property, which continued until revoked by the mortgagor; that 
until possession was acquired by the mortgagee no lien was acquired; that by 
the acts of the second mortgagee in taking possession a lien was acquired which 
was the only lien thereon; that this lien was not affected by the acts of the 
first mortgagee in taking possession because the license of the first mortgagee had 
been terminated by the second mortgagee’s possession. The first mortgagee urged 
the reversal of Chynoweth v. Tenney, supra, on the ground that the weight of 
authority in this country recognizes that a mortgage on property to be acquired 
in the future, although invalid at law, is good in equity against mortgagor and 
all persons claiming through him with notice or voluntary. 11 C. J. 440 §48; 
3 Pomeroy, Equity JurispRUDENCE (4 th ed. 1918) §1236. It was further con- 
tended by the first mortgagee that the Chynoweth case relies on decisions from 
Massachusetts, where the powers of equity are very much limited. Since Wisconsin 
courts exercise broad equitable powers, it is urged that the mortgage on after 
acquired property should be enforced. 

The court in the instant case avoided reconsideration of the rule in Chyno- 
weth v. Tenney, supra, by holding that the second mortgagee was estopped from 
asserting the invalidity of the first mortgage. In allowing the defense of es- 
toppel the court relies upon Baierl v. Riesenecker, 201 Wis. 454, 227 N. W. 9 
(1929), 230 N. W. 605 (1930), where it was held that a grantee was estopped 
from denying the validity of a mortgage to which his deed recites that the con- 
lveyance to him is subject, and Federal Trust Co. v. Bristol Street Railway Co., 
222 Mass. 35, 109 N. E. 880 (1915), wherein it was held notwithstanding the 
Massachusetts rule as to mortgages on after acquired personalty, that when chattels 
were sold subject to a mortgage, the purchaser was estopped from claiming the 
mortgage did not create a lien on the property purchased. In the dissenting 
opinion by Chief Justice Rosenberry in the present case it was said that when 
property was taken by second mortgagee by virtue of license in second mortgage, 
the license in the first mortgage did not become void, it merely became ineffective 
because the mortgagor then had no property subject to seizure under the license 
created by the first mortgage. 

The result reached by the majority of the court in holding that the second 
mortgagee in taking a mortgage recognizing the priority of the first mortgage 
can not in equity claim a prior right as to after acquired personalty is no doubt 
just. It seems, however, that the result could be reached a little more advan- 
tageously by overruling Chynoweth v. Tenney, supra, and adopting the majority 
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rule which allows the enforcement of the mortgage on after acquired property 
in equity as against all parties with notice. 
Francis H. Parson. 


NEGLIGENCE—ASSUMPTION OF RIsK—COMPARATIVE NEGLIGENCE—Plaintiff A, 
driver, with plaintiffs B and C, guests, collided with truck of defendant D. The 
negligence of D was found by the jury to have been greater than that of either A, 
B, or C. Because the negligence of A concurred with that of D in producing 
the injury to B and C, the trial court ordered contribution from A to D. Held: 
finding as to contribution reversed on the ground that B and C have no right of 
action against A, inasmuch as they are barred against him because of their assump- 
tion of risk. Before contribution can be demanded an independent cause of ac- 
tion must exist against the contributor. Walker v. Kroger Grocery and Baking Co., 
252 N.W. 721 (Wis. 1934). 

The introduction of a comparative negligence statute into Wisconsin law in 
1931 (Wis. Stat. (1933) §331.045) has made necessary a clarification of the real 
nature of assumption of risk as distinguished from contributory negligence. Since 
at common law both doctrines served as a complete bar to any action there was 
not the same need for a clearcut differentiation. It is no longer possible for the 
court to define assumption of risk as a form of contributory negligence; for if 
there is really no fundamental difference, then the comparative negligence statute 
applies to assumption of risk as well as to contributory negligence. But essentially 
there is a difference. And the principal case gives the clue for the basis of the 
distinction. 

No concept of fault, unreasonable conduct, or breach of duty enters into as- 
sumption of risk. To include these ideas would be to identify assumption of risk 
with contributory negligence. But the court, by refusing to admit the applic- 
ability of the comparative negligence statute in the principal case, denies by im- 
plication at least that fault is a factor in assumption of risk. 

That there is an assumption of risk which would bar an action by B and C 
agianst A is due to the fact that there exists a voluntary relationship between 
host and guests from which the guests derive certain privileges from the host who 
has brought about the condition of danger which led to the injury. In spite 
of the negligence of A, D may have no contribution from A because B and C are 
barred from recovery in an independent action against A. This conclusion has not 
been drawn in earlier analogous cases, however, because the assumption of risk 
issue was not raised. In Brown v. Haertel, 210 Wis. 354, 246 N. W. 691 (1933) 
and in Rebholtz v. Weitnagel, 211 Wis. 285, 248 N. W. 109 (1933), the de- 
defendant in an action brought by the guest is allowed contribution from the 
driver without any consideration of the possible bar that assumption of risk 
might create in an independent action by the guests against the driver. 

A second problem raised by the comparative negligence law is discussed in 
dictum in the second portion of the decision in the principal case. How is the 
negligence of the various participants in a transaction to be compared? In the 
first place the court makes clear that the person seeking recovery and he alone 
constitutes one factor in the comparison. The components of the second factor 
are designated by the court as the causal negligence of all the other participants 
in the transaction, regardless of the fact that it may be from only one of the 
participants that recovery is sought. Two limitations operate, however, in connec- 
tion with this formula. One of them the court makes clear, namely, that the 
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causal negligence of a particular participant is considered only in the event that 
it is greater than that of the person seeking recovery. The second limitation ap- 
pears by implication from the statements of the court. The negligence of a per- 
son seeking recovery is not to be compared with the causal negligence of a par- 
ticipant against whom there could be no recovery because of an assumption of 
risk. Thus, when it appears that the negligence of a participant is equal to or 
less than that of the person seeking recovery, or that the risk has been assumed as 
to that participant, then only the remaining participants are responsible. They 
are liable as joint tortfeasors for the full amount of the damages, reduced only in 
the proportion that the negligence attributable to the person seeking recovery 
bears to the combined negligence of himself and those liable to him. 

(For a discussion of Wisconsin decisions dealing with assumption of risk and of 
the problem of determining liability and computing damages under the compara- 
tive negligence statute, see Campbell, Wisconsin’s Comparative Negligence Law 
(1932) 7 Wis. L. Rev. 222). 

E. S. WeEncERT. 





